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FOREWORD

This is a revision of the Provider's Guide issued in January 1984. It
incorporates the requirements contained in the revised requlations
published on December 3, 1987. The revised regulations became effective on
February 1, 1988,

All facilities obligated under the uncompensated services assurance must
comply with these revised regulations. However, these regulations provide
for compliance alternatives for certain facilities. Therefore, the
Provider's Guide is divided into four parts to accommodate facilities
obligated under the general rule as well as those certified under one of
the compliance alternatives: '

1) facilities obligated under the general rule;
2) facilities eligible for the public facility compliance alternative;

3) facilities eligible for the community health center, migrant health
center and National Health Service Corps compliance alternative; and

4) facilities eligible for the small annual obligation compliance
alternative.

Cross references to the regulations are provided wherever regulatory
requirements are menticned.

Hill-Burton facilities are also obligated under the community service
assurance, 42 CFR Part 124, Subpart G. This assurance is administered by
"the Office for Civil Rights. If you have questions concerning the
community service assurance, contact the Office for Civil Rights. Their
toll free number is: 1-800-942-5577 or, for District of Columbia
residents, 245-~9180.

If you have questions about the Uncompensated services requlations, please
contact your Regional Office (listed in Appendix I), State agency (listed
in Appendix II), or the Division of Facilities Compliance, Bureau of
Health Resources Development, Room 11-19, 5600 Fishers Lane, Rockville,
Maryland 20857. The Division's telephone number is: 301-443-5654, or call
the Hill-Burton toll free hot line information number: 1-800-638-0742 or,
for Maryland residents, 1-800-492-0359.
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GLOSSARY

The annual compliance level adjusted by the amount of
any deficit required to be made up in that year and by
the amount of previously earned excess applied to that
year.

A plan, developed by facilities which had deficits,
to enable them to meet their next adjusted annual
compliance level.

The method by which a facility intends to distribute
uncompensated services.

The lesser of a facility's usual charges for services,
or the usual charge multiplied by a percentage which
equals the total allowable cost as reported in the
facility's Medicare Cost Report for the preceding
fiscal year divided by the facility's total patient
revenues for the year; a factor used to compute the
amount of uncompensated services creditable toward a
facility's obligation. (This does not apply to
facilities certified under the compliance alternatives.)

The minimum amount of uncompensated services, in
dollars, required to be provided by a facility in a
fiscal year, calculated as the lesser of the products
of the 10% and 3% methods.

An investigation by the Department of Health and
Human Services (HHS)} or a State agency of a facility's
compliance with the uncompensated services regulations.

A document, produced by HHS and sent to facilities,
containing data on a facility related to its
Hill-Burton uncompensated services obligation.

Persons whose family income is not more than the
Poverty Income Guidelines, and who are therefore
allgible for uncompensated services at no charge.

Persons whose family income is greater than the
Poverty Income Guidelines, but not more than twice the

- Guidelines, and who may be eligible for uncompensated

services at no charge or in accordance with a schedule
of charges specified in the facility's allocation plan.

A written allegation, submitted to the Regional
Health Administrator of HHS, that a facility failed
to comply with the uncompensated services requlations,

A facility funded under Section 330 of the Public Health
Service Act.

ii
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A documented response to a request for uncompensated
services, which specifies conditions to be met in order

for an individual to receive uncompensated services. A
conditional determination of eligibility must be made within
specified time frames.

The Consumer Price Index for Medical Care, produced by the
Bureau of Labor Statistics, used to establish the inflation

factor or percentage by which to adjust the annual compliance

level under the 10% method, and deficits and excesses.

Steps to be taken, as required by HHS, to remedy areas
of noncompliance. :

The amount by which a facility failed to meet its adjusted
annual compliance level of uncompensated services, and
which must subsequently ke made up.

A negative determination of eligibility containing the
reason for denial of uncompensated services.

A documented response, made within specified time frames,
to a request for uncompensated services.

The amount by which a facility exceeded its adjusted annual
compliance level of uncompensated services, and which may
be used to reduce the facility's dollar obligation in
future years.

Emounts that cannot be included in computing the
amount of uncompensated services provided.

En entity that received Federal assistance under

Title VI or XVI of the Public Health Service Act, and
provided an assurance that it would provide a
reasonable volume of services to persons unable to pay.

A document, produced by HHS and sent to facilities,
containing data on a facility related to its
Hill-Burton uncompensated services obligation.

Assistance received by the facility under: Title VI
or XVI of the Public Health Service Act; and any
assistance supplementary to the Title VI or XVI
project received under any cne of the following acts:
*District of Coluibia Medical Facilities
Construction Act of 1968, 82 Stat. 631 (Pub.L. 90-457)
«Public Works Acceleration Act of 1962 (42 USC 2641,
et seq.)
-Public Works and Economic Development Act of 1965
(42 USC 3121, et seq.)
«Appalachian Regional Development Act of 1965, as
amended (40 USC App. ) _
-Local Public Works Capital Development and
Investment Act of 1976 (Pub.L. 94-369)

The facility's 12-month accounting year.
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INDIVIDUAL
NCOTICE

INFLATTON
. FACTOR

MIGRANT
HEALTH CENTER

NATICNAL
HERLTH
SERVICE CCRPS

The U.S. Department of Health and Human Services.

A written notice of the availability of uncompensated services,
including eligibility criteria, required to be provided to each
person seeking services in the facility on behalf of himself or
another.

A percentage change in the National Consumer Price Index for ,
Medical Care (CPI} used to calculate the annual compliance level
under the 10% method, and to adjust deficit. and excess amounts.

A facility funded under Section 329 of the Public Health
Service Act.

A facility that has signed a Memorandum of Agreement with the
Department under Section 334 of the Public Health Service Act,
and where all medical services provided by the facility are

(NHSC) SITE

UNABLE TO PAY

NOTICE

POSTSERVICE

provided by the NHSC professional(s).

A fac111ty which received Federal assmtance for and operates
as a "facility for long-term care" as defined at Section 645(h)
or Section 1624(6) of the Public Health Service Act.

The total operating expenses of a facility as set forth in an
audited financial statement, minus the amount of reimbursement
received or claimed from Medicare or Medicaid, used to
calculate the annual compliance level under the 3% method.

Persons eligible for uncompensated services under Categories A
and B, or if certified under one of the compliance altematives,
persons eligible under the facility's program of discounted
health services.

Notices, supplied by HHS in both English and Spanish,
of the availability of uncompensated services to
be posted in specified areas of the facility.

For all facilities, a request for uncompensated
services made after receipt of outpatient services,
after discharge for inpatient services, or after
admission for nursing home services.

The income standards, produced by HHS, which are used
to establish financial eligibility for lmcompensated
services.

For facilities other than nursing homes, a request
for uncompensated services made before receipt of
outpatlent serv1ces or before discharge for 1npat1ent
services.

For nursing homes, a request for uncompensated services
made prior to admission.

iv
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STATE
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TRIENNTAL
REPORT

A facility which is owned and operated by a unit of State
or local government or a guasi-public corporation.

A notice of the availability of uncompensated services
including the allocation plan, required to be published
by a facility in a local newspaper of general circulation
before the beginning of the facility's fiscal year.

A private, nonprofit corporatiocn which has been formally
given one or more governmental powers by a general-

purpose unit of government to enable it to carry out its
work. The formal delegation can be accomplished conly by .
legislative action (e.g., through the State legislature, city
or county council).

Any indication by or on behalf of an individual
seeking services of the facility of the individual's
inability to pay.

A facility with an annual compliance level of no more
than $10,000.

An agency of a State which has entered into an agreement
with HHS to assist in monitoring and enforcing the
uncompensated services regulations.

A determination, made by HHS, that a facility substantially
complied with the procedural requirements of the regulations
and provided uncompensated services to eligible persons who
had equal opportunity to apply for those services.

A determination, made by HHS, that a facility did not
substantially comply with the procedural requirements of the
regulations which may have resulted in eligible persons not
being provided the opportunity to apply and receive
uncompensated services.

Calculation of the annual compliance level by
multiplying by 102 the amount of Federal assistance
received and still under obligation, and adijusting
the product by an inflation factor.

Calculation of the anmial compliance level by
multiplying by 3% the facility's operating costs,
minus Medicare and Medicaid reimbursement received
or claimed.

The Uncompensated Services Assurance Report, HRSA 710,
required to be submitted by facilities at least every
3 years.
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PART 1 - GENERAL RULE

INTRODUCTION

Uncompensated Services is the term applied to health
services made available at no charge or at reduced charges
under Titles VI (Hill-Burton) and XVI of the Public Health
Service (PHS) Act to persons unable to pay.

All health facilities which received grants, loans or loan
guarantees for construction, modernization, or equipment
under Titles VI or XVI of the PHS Act, or any assistance
supplementary to the Title VI or XVI assistance, must make
uncompensated services available.

Persons are eligible for uncompensated services if they:

1) are not covered or receive services not covered under a
third-party insurer or governmental program; 2) have an
annual family income of not more than double the national -
Poverty Income Guidelines; and 3) request services within a
facility's allocation plan.

Facilities are obligated to provide annually a minimum
dollar volume of uncompensated services which is the lesser
of: 1) 10 percent of the Federal assistance they received,
adjusted for inflation; or 2) 3 percent of their annual
operating costs, minus Medicare or Medicaid reimbursement.

Facilities which received grants under Title VI are
obligated to provide uncompensated services for 20 years
from the date the project was completed (usually the
opening date). Facilities which received loans are
obligated until the loan is repaid. These periods of
obligation may be shortened or lengthened hecause of the
excess and deficit provisions of the requlations. See
Chapters IX and X.

Facilities which received grant funds under Title XVI are
obligated indefinitely.

Uncompensated services must be provided in accordance
with the procedural requirements of the uncompensated
services regulations, 42 CFR 124.501 et seq.

HHS monitors and enforces the uncompensated services
regulations. States may assist HHS with monitoring

‘and enforcement.

HHS sends program information to facilities through
Program Policy Notices and Program Information Notes.
Some States also provide such materials. Additional
guidance is available from the State agencies listed in
Appendix 2, from the HHS Regional Offices listed in
Appendix 1, and from HHS headquarters (the telephone number
is: 301-443-5656, or call the Hill-Burton toll-free hot
line information number: 1-800-638-0742; or, for Maryland
residents: 1-800-492-0359).

‘ S1-




CHAPTER 1

OPERATICN OF AN UNCOMPENSATED SERVICES PROGRAM

Below is a step-by-step outline for achieving compliance with the new
regulations:

STEP 1

STEP 2

STEP 3

STEP 4

STEP 5

"STEP 6

Calculate your annual compliance level and your allowable credit
factor before the beginning of your fiscal year.

Prepare a plan for allocating uncompensated services and publish
it in a local newspaper of general circulation before the beginning
of your fiscal year.

Prepare and distribute individual notices to each person seeking

services in your facility.

Post signs provided by HHS about the availability of uncompensated
services.

Make timely determinations of eligibility, provide a copy to the
patient promptly, and keep a copy on file. The time frames for
making determinations of eligibility are as follows:

Nursing Homes - For requests made prior to admission, within 10

working days of the request, but no later than 2 working days after
admission. For requests made after admission, no later than the end
of the first full billing cycle following the request.

Other Facilities - For requests made prior to discharge or prior to .

receipt of outpatient services, within 2 working days following the
request. For requests made after discharge or after receipt of
outpatient services, no later than the end of the first full billing
cycle following the request.

Maintain separate files of Hill-Burton uncompensated services
accounts. :

We recommend that you maintain a log or listing of uncompensated
services accounts which will enable you to determine the amount of
uncompensated services provided at any given time and will assist
you in completing your triennial report. A log/list will also save

. your facility a great deal of time in preparing for an assessment of
- your Hill-Burton program. See Exhibit 5, page 54, for a sample log.




TIME REQUIREMENTS

Before the start of your fiscal year, determine your minimum annual
compliance level for the coming fiscal year, and publish a notice of
the availability of uncompensated services in a local newspaper. of
general circulation, including your allocation plan. (The allocation
plan can be effective no earlier than 60 days following publication.)

Within 60 days after the end of your fiscal year, determine the amount
of uncompensated services you provided in the previous fiscal year,

Within 90 days after the end of your fiscal year, file the
uncompensated services report, HRSA 710, if requested or if you had a

. deficit in.the previous fiscal year. Implement an Affirmative Action

Plan, if required.
Make determinations of eligibility within the following time frames: /

Nursing Homes - For requests made prior to admission, within 10 working
days of the request, but no later than 2 working days after admission.
For requests made after admission, no later than the end of the first
full billing cycle following the request.,

Other Facilities - For requests made prior to discharge, within 2
working days following the request. For requests made after discharge
or after receipt of outpatient services, no later than the end of the
first full billing cycle following the request,

Within 10 working days after being served with a summons or complaint,
notify HHS of any legal action alleging noncompliance.

Maintain records documenting compliance for 3 years after submission of
the triennial report (unless a longer period is required by the
Secretary) or 180 days after HHS completes its assessment investigation
and issues findings, whichever is less.




CHAPTER II

APPLICABILITY OF THE UNCOMPENSATED SERVICES REGULATIONS

WHO 1S Facilities which received Federal assistance under
SUBJECT Title VI (Hill-Burton) or Title XVI of the Public ©124.501(a)
TO THE Health Service Act, or any assistance supplementary
REGULATICNS to the Title VI or XVI assistance, are subject to the
uncompensated services regulations.
FOR HOW Recipients of grants under Title VI are obligated
LONG for a period of 20 years from the time construction 124.501(b) (1) (i)

was completed, which usually means the date services

began to be provided ("opening date"). Recipients of 124,501(b) (1) (iii)
loans or loan guarantees with interest subsidies are 124.501(b) (1) {ii)
obligated until the loans are repaid.

These periods of obligation may be shortened or 124.503 (b) |
lengthened because of the excess and deficit 124.503(c) &
provisions of the requlations. See Chapters IX B
and X.

Recipients of grants under Title XVI are obligated - 124.501(b) (2)
indefinitely.

HOW TO The Basic Facility Reports (BFR) or Facility Status

DETERMINE Reports {FSR) sent to you by HHS show the "opening

THE date" for each grant. If you dispute the date

"OPENING shown or any other data on the BFR or FSR, send

DATE" documentation such as official records, correspondence
from State agencies, or newspaper clippings to support
your claim to the Division of Facilities Compliance.
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10% METHOD—-

EXAMPLE 1

CHAPTER III

HOW TO CALCULATE YOUR ANNUAL COMPLIANCE IEVEL

You should know your compliance level for the
coming year when you publish the notice of your
facility's uncompensated services obligation

so that you can include the amount in the notice, if
you choose to do so. See Chapter IV if you choose

not to include the amount. Publish the notice

before the start of your fiscal year.

The annual compliance level is the minimum amount
of uncompensated services a facility must provide
in a fiscal year. It is the lesser of 10% of

the Federal assistance you received, adjusted for
inflation, or 3% of operating costs, minus Medicare
and Medicaid reimbursement received (or, if not
received, claimed).

Refer to your Basic Facility Report or Facility
Status Report provided by HHS, and determine the
amount of Federal assistance under obligation. (See
Exhibit 3 for instructions on prorating.) Multiply
that amount by 10% to compute your Base Compliance
Level. The Base Compliance Level must then be
adjusted by the percentage change in the National
Consumer Price Index (CPI)} for medical care between
the year in which you received the Federal assistance
or 1979, whichever is later, and the latest annual CPI
available before the start of your fiscal year.

The annual CPI information is sent to you

each year by HHS, usually in February or March.
Multiply the Base Compliance Level by the percent -
change in the CPI, and add that amount to the Base
Compliance Level. This sum is your Annual Compliance
Level under the 10% methcd.

$1,000,000 = Federal Assistance under Obligation
- 10% = Percentage to be applied
80.9% = CPI (percent change between the 1979 CPI

and the 1986 CPI, available in 1987}

$1,000,000 x 10% $100,000 (Base Compliance Level)
$100,000 x 80.9% $ 80,900 (CPT Adjustment)
$100,000 + $80,900 = $180,900 (Annual Compliance Level)

([

124.504(a) (2}

124.504 (a)

124.503

124.503(a) (2)




10% METHOD-

EXAMPLE 2

The amount of Federal assistance under obligation for
facilities which received loans or loan guarantees is based
on the cumulative interest subsidy amounts and other pay-
ments by HHS. FEach interest subsidy amount is adjusted by 124.502(f)
a change in the CPI between the year in which the Secretary
made each payment or 1979, whichever is later, and the most
recent year for which a published Index is available. This
is different from the May 18, 1979 regulations where the
total cumulative interest subsidy amount was adjusted by a
single CPI factor based on the year the facility received
the loan or 1979, whichever was later.

Use the interest subsidy fiqures provided to you by the
Department. Use the "CPI Application to 10% Compliance
Level for Loan Facilities" portion of the CPI adjustment
chart, issued each year as a Program Policy Notice, to
determine the CPI adjustment for each interest subsidy
payment. Use the column that reflects the beginning of
the fiscal year for which you are computing the annual
campliance level, See Exhibit 7.

Charnge in CPI 10% 10%

Payment Between Payment Interest Cunmulative CPI

Year Year and 1986 Subsidy Int. Subsidy Adjustment

1979 1.809 39,609  § 71,653

1980 1.630 20,605 33,586

1981 1.472 19, 900 : 29,293

1982 1.319 19, 390 25,575

1983 ° 1.213 18, 846 22,860

1984 1.142 18,265 20, 859

1985 - 1.075 17,646 18, 969

1986 1.* 16,986 16,986 |
1987 1.* , 16,282 16,282 |
1988 1.* 15,531 15,531

1989 1.* 14,731 $ 14,731

FY 1989 Annual Compliance Level $286,325

To compute the annual compliance level for this facility's Fiscal
Year 1989, beginning February 1, you must multiply each interest
subsidy payment by 10 percent and adjust each by a change in the CPI
between the year in which the Secretary made each payment or 1979,
whichever is later, and the most recent year for which a published
Index is available (1986). Take 10 percent of the cumulative interest
subsidy amount as of 1979 and adjust it by the change in the CPI
between 1979 and 1986 ($39,609 x 1.809). Then take 10 percent of the
interest subsidy paid in 1980 and adjust it by the change in the CPI
between 1980 and 1986 ($20,605 x 1.630). Adjust each subsequent
interest subsidy payment, through 1989, by a change in the CPI between
the year of the payment and 1986. Sum these yearly adjusted figures to
arrive at the FY 1989 annual compliance level, in this case $286,325.

*WOTE: As of February 1, 1988, the beginning of this facility's
FY 1989, there is no published Index available for 1987, 1983, or 1989.
Thus, the 1986-1989 interest subsidy amounts have no CPI adjustments
when calculating this facility's FY 1989 annual compliance level,

-



3% METHOD

EXAMPLE 3

ANNUAL
COMPLIANCE
LEVEL

ADJUSTED
ANNUAL

COMPLIANCE |

LEVEL/
DEFICIT

EXAMPIE 4

ADJUSTED
ANNUAL
COMPLIANCE
LEVEL/
EXCESS

Next, calculate your Annual Compliance Level under
the 3% method. Using the latest audited financial
statement available prior to the start of your fiscal
year, subtract from the total operating expenses for
that year the amount of reimbursement received (or if
not received, claimed) in the same year from Medicare
and Medicaid. Multiply that amount by 3% to

124.503 (a) {1)

124,502 (1)

~obtain your annual- compliance level under the 3%

method. (See Exhibit 3 for instructions on prorating.)
There is no CPI adjustment to the annual compliance
level in the 3% method.

$800,000 = Operating Expenses
$250,000 = Medicare Reimbursements
$150,000 = Medicaid Reimbursements
3% = Percentage to be Applied
$800,000 ~ $250,000 - $150,000 = $400,000 (Operating Costs)

$400,000 x 3% = $12,000 (Annual Compliance Level)

Compare the amounts obtained under each method.
The lower amount is your Annual Compliance Level

for the coming fiscal year. 124.503({a) (1)

It will be necessary to adjust your annual 124.503(b)
compliance level if you are required in the coming

year to begin making up a deficit from a previous year

or years. If this is the case, multiply the amount 124.503(4)

of the deficit to be made up by the percentage change
between the annual CPI available in the year in which
the deficit occurred and the latest annual CPI available
before the start of your fiscal year. Add this amount
to the deficit amount to be made up. This sum, added

to your annual compliance level, is your Adjusted Annual
Compliance Level for the coming year. See Chapter X to
determine the amount of deficit required to be made up
in a given year. '

$180,900 = Annual Compliance Level
$ 1,000 = Deficit to be made up in coming FY
7.5% = CPI (Percentage Change)

$ 1,000 x 7.5%
¢ 1,000 +$% 75
$180,900 + $1,075

$ 75 (Deficit Adjustment)
$ 1,075 (Adjusted Deficit)
$181,975 (Adjusted Annual Compliance Level)

Conversely, your annual compliance level may be
adjusted downward if you have excess uncompensated
services from a previous year or years. You may
use the excess to reduce your annual compliance
level in a subsequent year or years. If you plan
to use excess in the coming year, multiply the
amount of excess by the percentage change between
the annual CPI available at the beginning of the
fiscal year in which the excess was earned and the
latest annual CPI available before the start of your

124.503(c)
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EXAMPLE 5

FINANCIAL
INABILITY

"ALLOWABLE
CREDIT"
FACTOR

fiscal year. Add this amount to the excess. This sum,
subtracted from your annual compliance level, is your
Adjusted Annual Compliance Level for the coming year.

$180,900 = Annual Compliance Level
$ 1,000 = Excess From the Previous FY
7.5% = CPI (Percentage Change)

$ 75 (Excess Adjustment}
$ 1,075 (Adjusted Excess)
$179,825 (Adjusted Annual

$ 1,000 x 7.5%
$ 1,000 + § 75
$180,900 $1,075 -
Compliance Level)

i n-

If you plan to use excess to reduce your annual
compliance level in the coming year, your published
notice must contain this explanation.

If you anticipate that you will be unable to meet
your annual compliance level because of a financial
inability to do so, your published notice must
contain this explanation. See Chapter IV.

Facilities which participate in Medicare must use an
"allowable credit" factor to determine the amount of

-uncompensated services they provided during a fiscal

year. See also Chapter VII,

"Allowable credit" is the lesser of a facility's usual
charge for services, or the usual charge multiplied by
an "allowable credit" factor. The factor is a
percentage derived from your Medicare cost report.

It is: total allowable costs divided by total patient
revenues.

Because the "allowable credit" factor is usually less
than 100%, most facilities cannot claim credit for
uncompensated services at usual charges; they can
claim only a percentage of the usual charges.

To know what amount of services you must provide to
meet your uncompensated services dollar obligation at
"allowable credit,” calculate your "allowable credit"
factor before the start of your fiscal year when

you determine your compliance level for that year.
Use the last Medicare cost report you submitted.

If you have not received the audited figures for the
cost report, use the figures you claimed.

124,504 (a) (3)

124.504 (a) (3)

124,502 (b)

NOTE: For those States granted a waiver under Section 1886 (c)
of the Social Security Act, use the payment rate established

by the terms of the waiver agreement.

-10-




EXAMPLE 6

CALCULATION
OF

"ALLOWABLE

CREDIT" FACTOR

Facility's fiscal year begins on January 1, 1988,
Facility's last Medicare cost report was submitted on.
March 31, 1987; the report was for Fiscal Year 1986,

The facility uses the 1986 Medicare cost report to
calculate its "allowable credit" factor to be
applied to uncompensated services prov1ded 1n Flscal
Year 1988,

(Allowable Patient Care Cost + Hospital Based
Physician Adjustments) divided by Total Patient
Revenues = % (Allowable Credit Factor)

WHERE :

Allowable patient care costs = Medicare Cost Report,
Form 2552, Worksheet A (formerly A-8), Subtotal
Reimbursable Costs, Column 7.

Hospital based physicians adjustments (for patient

care only) = Medicare Cost Report, Form 2552, Supplemental
Worksheet A-8-2 (formerly A-8), all lines covering
hosP1tal based physician costs (for patient care

services only).

Total Patient Revenues = Medicare Cost Report,
Form 2552, Worksheet G-2, Column 3, or from audited
statement of revenue and expense.

When the Total Patient Revenues amount does not
include "Total charges for hospital based physician
patient care services," such charges must be added to
the Total Patient Revenues amount,

-11-
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WHAT TO
PUBLISH

ALLOCATION
PLAN.

CHAPTER IV

HOW TO PREPARE AND PUBLISH AN ALLOCATION PLAN

Before the start of your fiscal year, publish
notice of your uncompensated services obligation
in a local newspaper in your area. The plan can

__take effect no earlier than 60 days following the

date of publication, Therefore, if you wish to
implement a new allocation plan at the beginning of
your fiscal year, publish at least 60 days before the
start of your fiscal year.

The published notice must contain four items:
1. The allocation plan you intend to adopt.

2. The dollar amount of uncompensated services
you intend to provide in the coming year OR
a statement that you "... will provide
uncompensated services to all persons unable
to pay who request uncompensated services."
This statement means that you do not intend to
stop providing uncompensated services during the
coming year.

3. The dollar amount you publish may be equal to,
greater or less than your annual compliance level,
However, if it is less, you must explain why in
the published notice. Only 2 reasons are
permissible: a) you plan to use excess earned
in a previous year or years to reduce your annual
compliance level; OR b) you are financially
unable to meet your annual compliance level. See
Chapter X for more information about financial
inability.

. If you plan to complete your total 20-year dollar
obligation in the coming year, or have completed
it since the last notice you published, include
this information in the current notice.

4. A statement'inviting interested parties to
comment on the allocation plan.

You may choose which services you intend to make
available as uncompensated services. They need not
be limited to the portion of your facility assisted
by Hill-Burton funds. The services may be provided
in another portion of the facility as long as it is
physically connected to the assisted portion. For
example, you may have received Hill-Burton funds to
construct an outpatient wing. However, you can choose
to provide inpatient services in your allocation plan.
See Exhibit 6, Program Policy Notice 86-8, dated
September 11, 1986.
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DID YOU
PUBLISH
CN TIME

AVOIDING
PROBLEMS

CHANGING A
PLAN DURING
THE YEAR

MODELS

Be sure to specify in your allocation plan, as it is 124.506 (a)
published, the type of services to be made available.
Also mention if Category B patients are included, and
whether uncompensated services will be provided to them
without charge or at a reduced charge. Be specific
about the method for reducing charges. For example,
include the sliding scale if you use one. If you plan
to distribute the services in different periods of the
year, specify the method you will use. For example, if
you choose to provide 1/4 of your annual dollar obliga-
tion each quarter, your published allocation plan must
contain this information, including the dollar amount.

The plan must provide that the facility provides
uncompensated services to all persons eligible who
request uncompensated services.

You should publish your allocation plan before the start .
of your fiscal year. The allocation plan can take

effect no earlier than 60 days following the date of
publication. Therefore, if you wish to implement a

new allocation plan at the beginning of your fiscal

year, publish a new plan at least 60 days before the
start of your fiscal year,

If you failed to publish your allocation plan

before the start of your fiscal year, you must 124.506(b) (1)
provide uncompensated services in accordance with

the last allocation plan published in a newspaper

of general circulation. If you never published a

plan, you must provide uncompensated services to

all persons eligible under Categories A and B in

all areas of your facility until you stop providing

uncompensated services, or until a notice is

published and becomes effective.

Publish on time. Until a new plan becomes effective,
provide uncompensated services in accordance

with the allocation plan you last published. Be
sure your individual notice reflects the plan in
effect. If you never published a Hill-Burton notice,
publish one now. In the interim, however, be sure
to provide all services to all persons in

Categories A and B, and distribute an individual
notice which reflects that plan.

You may change the allocation plan during the fiscal

year by publishing the revised plan in a local 124.505 (b} (3)
newspaper of general circulation in your area.
The revised plan becomes effective no earlier than 124.506(c)

60 days from the date of publication. Be sure to
revise the individual notice to reflect the change.

See Exhibit 1 for samples of published notices.
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CHAPTER V

HOW TO NOTIFY PEOPLE AT THE FACILITY

HOW Post signs provided by HIS conspicuously in your 124.504 (b) (1)
admissions areas, business office, emergency room

POSTED (if you have one), and in any other areas you believe

NOTICES are appropriate.
The signs are in English and Spanish, and both must . 124,504 {b})
be posted at all times that uncompensated services - 124.508(a) (3)

are available.

Translate the signs into other languages and post them  124.504 (b) (2)
if 10% or more of the population in your service area

{based on Census reports) speaks other than English or

Spanish.

Make efforts to communicate the contents of the signs ' 124.504 (b} {3) y
to people you believe may not be able to read them. k

OTHER If you have met your annual compliance level for the 124.508(a) (4)
SIGNS year, or have met your quota for the period specified

in your allocation plan, and have decided to stop

providing uncompensated services, you may post a

notice to that effect. Be sure it also states when

uncompensated services will again be available,

INDIVIDUAL Prepare and distribute an individual notice to each . 124.504 (c) (1)
NOTICE person who is seeking services on behalf of himself :

or another. The notice must be provided to everyone
even if an individual is over income, is seeking
services not covered in your published allocation plan,
is covered by insurance, or has not made a request for
uncompensated services.

A facility found in noncompliance with the individual 124.512{c) (1)
notice requirement is subject to losing all of its

uncompensated services credit for the period of

noncompliance. See Chapter XI.

WHAT DOES The individual notice must: ‘ 124.504 (c) (1)
IT CONTAIN
- state that the facility is required by law to
provide a reasonable amount of care without or
below charge to people who cannot afford care;

- set forth the criteria the facility uses for
determining eligibility for uncompensated
services (be sure to include the income figures
from the Poverty Income Guidelines, the types of
services covered in your published allocation plan,
and the sliding scale or other method used for
Category B patients, if applicable};

-15-




- state where in the facility people can request
uncompensated services; and

- state that the facility will make a written
determination of eligibility within the
specified time frames.

MODELS See Exhibits 2A and 2B for samples of individual
notices.
WHEN The notice must be provided during periods in 124.504(c) (2)

which uncompensated services are available.
Provide the individual notice before services are
received, if possible. When emergencies make this
impractical, provide the written individual notice
to the patient or next of kin not later than when
first presenting a bill.

—~

Make efforts to communicate the contents of the 124.504 (c) {3)
individual notice to people you believe may not be .
able to read it.

CAN YOU When uncompensated services are no longer being made

STOP available, because you met your quota for the period

PROVIDING specified in your allocation plan, for the year, or

NOTICE for your total 20-year period, you may stop providing 124.508(a)

individual notices. You are also permitted to remove
the posted notice for the remainder of that year or
period, '

If you wish to stop providing individual written
notices and remove posted notices during a fiscal year,
records must be maintained on a current basis which
will document that your facility has met its compliance
level for the year or the period specified in your
allocation plan. '

Maintaining a log or a listing of uncompensated
services will satisfy the requirement for determining
the amount of uncompensated services provided at any
given time. See Chapter XII,
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WHAT IS A
“REQUEST"

WHEN MAY A
REQUEST
BE MADE

IN
WRITING

request for uncompensated services.

CHAPTER VI

HOW TO MAKE DETERMINATIONS OF ELIGIBILITY

At all times that you are making uncompensated
services available, you must make a written
determination of eligibility in response to each

Consider any indication of an inability to pay as
a request for uncompensated services, For example,
a general inquiry about assistance or a statement
that the person cannot afford to pay should be
considered a "request" for uncompensated services.
The request may be made by or on behalf of an
individual seeking services in the facility.

A request for uncompensated services may be made

"at any time." This means that an individual may
make a request before, during, or after services
are received, including after institution of a
collection action against the individual., It also
means that a person may make a request more than
once for the same services where there is a change.
in eligibility.

For example, if a person was denied uncompensated
services because his income exceeded the Poverty
Income Guidelines, and three months later the
person applies again because his financial
circumstances have changed in the interim, the
person must be given another determination of
eligibility. Use the Poverty Income Guidelines
and the allccation plan in effect on the day the
most recent request is made. The Poverty Income
Guidelines are revised annually, and each revision
is sent to you by HHS.

The regulations do not require that requests be in
writing. However, you may use an application form
for applicants to fill out. Because the regqulations
do require specific information to be in the
determination of eligibility, many facilities have
combined an application with the determination.

See STEP 7 on page 21 for what the determination of
eligibility must contain and Exhibit 4 for a sample
format.

If you use a written application, be sure there is a

space for the date of the request. Be sure you enter
" the date you received it if it is different from the

date signed by the applicant. This is particularly
important when applications are returned to you by
mail, In addition, be sure you enter the date you
made the determination.

-17-
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A TIME
LIMIT

STEP 1

SERVICES
AVATLABLE

STEP 2

COVERED IN
ALLOCATICN

If you do not use a written application, be sure that
your written determination of eligibility contains
the required information, including the date of the -
request, the date the determination was made, and the
incame and family size of the applicant.

Complete your determinations of eligibility in writing
within the following time frames:

Nursing Homes - For requests made prior to admission,
within 10 working days of the request, but no later
than 2 working days after admission. For requests
made after admission, no later than the end of the
first full billing cycle following the request.

Other Facilities — For requests made prior to
discharge or prior to receipt of outpatient services,
within 2 working days following the request. For
requests made after discharge or after receipt of
outpatient services, no later than the end of the
first full billing cycle following the reguest.

Where a determination of eligibility is required by
the end of the first full billing cycle following the
request, you are precluded from pursuing collection
for the services in question prior to making a
eligibility determination. The rule recognizes that a
bill may be issued where a request for services is
made close to the end of a billing cycle with little
opportunity for the facility to stop the billing
process. Once a request is made, however, it must be
acted ypon in a time frame designed to preclude
collection activities or any additional billing.

Working days are the facility's working days,
generally Monday through Friday, holidays excluded.

If you fail to make a determination within the
specified time frames, you will be subject to
corrective action which could affect the creditability
of services toward your uncompensated services dollar
cbligation. Refer to Chapters VII and XI.

Determine if the type of services requested are
available in your facility. If they are not,
determine the patient ineligible, and provide the
applicant with a written, dated denial, with the
reason for the denial., If the services are
available, then:

Determine if the services requested are covered by
your allocation plan. If they are not, determine the
patient ineligible, and provide the applicant with a
written, dated denial, with the reason for the denial.
If the services are covered by your allocation plan,
then:

-18-
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 STEP 3
THIRD- .

PARTY
COVERAGE

STEP 4

INCOME

VERTFY
. INCOME

AVOIDING
PROBLEMS

Determine if the individual is covered, or receives
services covered, under a third-party insurer or
governmental program. If the individual is fully
covered, determine the patient ineligible, and provide
the applicant with a written, dated denial, with the
reason for the denial. (See page 20, Conditioning

Eligibility, when there is a question as to the existence

124,505 (a) (1}

of third-party coverage.) If the individual is not fully

covered under one of these programs or receives services
not covered under one of these programs, then:

Obtain from the applicant information on the patient's
family income for the 12 months preceding the request
for uncompensated services and for the 3 months
preceding the request. Use the definition of income in
the Poverty Income Guidelines. Food stamps do not
count as income. You may use the definition of family
in the Guidelines, or adopt your own definition, but
apply the definition consistently, Multiply the
3-month figure times 4 and compare the result with the
12-month figure. Use the lesser amount to determine
eligibility.

You are not required to verify income, but you are
permitted to do so. If you choose to obtain
verification of income, condition the determination
of eligibility on income verification, but do

the conditional determination within the time frames
specified on page 18 ("A Time Limit"), and date it.

You may use any reascnable method to verify
information necessary to establish eligibility.
Examples of items you may require are:

1. W-2 withholding forms

2, pay stubs

3. income tax returns

4. forms approving or denying unemployment
compensation or workmen's compensation

5. oral verification of wage from employer

6. oral verification from public assistance agencies.,

Bear in mind that items such as W-2 forms and income
tax returns may not serve to verify information on
income for the three or twelve months preceding the
request for uncompensated services; pay stubs would,
however, verify income.

If the applicant has none of these documents and you
cannot obtain verification from a public assistance
agency, you may wish to accept the applicant's signed
statement of income to avoid delaying your written
determination of eligibility or the provision of
services.,

-19-
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CONDITIONING
ELIGIBILITY

STEP 5

CATEGORY B

- this basis.

If the verification process shows the applicant's
claim of income to be untrue, the conditional
determination of eligibility may be re-evaluated on

When a verification procedure is used, it should be
applied equally to all requests for uncompensated
services. However, in some cases, particularly those
in which the patient claims no income, it will not be
possible to verify the claim. Therefore, even if a
verification procedure is used, it is still within
the discretion of the facility to approve a request
gsolely on the basis of the information prov1ded by -
the applicant.

You may condition the provision of uncompensated 124,507 (b} (2)
services on the applicant furnishing any information
reagonably necessary to substantiate eligibility.

Besides conditioning eligibility on verification of
income (see above), you may also condition eligibility
on a person's applying for local, State, or other
third-party assistance programs, If the person is
ineligible for thirduparty assistance, but is eligible
for uncompensated serv1ces, the person must be provided
with uncompensated services.

Eligibility may also be conditioned on the availability
of uncompensated services at the time services are to be 5
received.,

When a facility makes a favorable determination of
eligibility without conditions, the individual 1is
guaranteed the provision of uncompensated services. " In
the case of a conditional approval, the individual is
guaranteed the provision of uncompensated services if
the conditions specified in the determination of
eligibility are satisfied. If the conditions are not
satisfied, the request can then be denied.

Conditional determinations must be made within the time
frames specified on page 18 ("A Time Limit").

Compare the patient's income and family size to the

Poverty Income Guidelines in effect on the day the

request is made. If your allocation plan does not

include services to Category B patients, SKIP TO STEP 6.

If your allocation plan does cover Category B patients, 124.506(a) (1) {iv)
double the Poverty Income Guidelines and compare the

figure to the patient's income and family size, If the

patient's income is more than twice the Guidelines,

determine the patient ineligible for uncompensated
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STEP 6

CATEGORY A

STEP 7

CAN YOU
STOP

~ schedule in your publlshed notlce. ~

services, and provide the applicant with a written,
dated statement containing the reason for the denial.

If the patient's income is not more than twice the
Guidelines, but greater than the published figure in the
Guidelines, determine the patient eligible for

Category B uncompensated services.* The patient will
receive uncompensated services in accordance with the

Compare the patient's income and family size to
the Poverty Income Guidelines. If the income is 124.505(a)(2)

‘more than the Guidelines, and your allocation plan 124.506(a)(1){(iii)

limits services to Category A, determine the

patient ineligible, and provide the applicant with a -
written, dated statement containing the reason for the
denial. If the patient's income is not more than the
published figure in the Guidelines, determine the
patient eligible for Category A uncompensated services
without charge.

Each time you determine a patient eligible for
uncompensated services, promptly give the

applicant a copy of the favorable determination 124.,507(a)
of eligibility, and keep a copy in your files. '
Be sure the document contains the following 124.507(b) (1)

information: 1) that services will be provided at no
charge or at a specified charge; 2) the date of the
request; 3) the date of the determination; 4) the
family income of the patient; and 5) the date on which
services were or will be provided.

When uncompensated services are no longer being

made available, because you met your cuota for the
period specified in your allocation plan, for the year,
or for your total 20-year period, you may stop making
determinations of financial eligibility. That is, you
need not do income computations. However, you must
provide the individual with a written denial stating
that the level of uncompensated services has been met
for the specified period. Be sure you have

- documentation that your quota was met. See Chapters V

and XII.

*Some facilities, in their allocation plans, have chosen
to limit Cateqory B eligibility to incomes which are
less than twice the Guidelines. This is permissible,
provided the plan is published. 1In these cases,
Category B eligibility is based on the income limit
established in the allocation plan, rather than on twice
the Guidelines.
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All denials must ‘be in writing to the person who
requested uncompensated services, and must state the
reason for the denial, You may deny a reguest for any
of the following reasons:

l.

Your compliance level has been met for the fiscal

year or period specified in your allocation plan,

or your total obligation has been met. (No income
computations required.)

The requested services are not offered in your
facility. (No income computations required.)

The individual is not eligible under your
allocation plan (e.g., the services reguested are
rot included in your allocation plan). (No income
computations required.)

The individual is fully covered, or receives
services fully covered by a third-party insurer or
governmental program. (Mo income computations
required., )

The eligibility standards under the Poverty Income
Guidelines are not met.

The individual fails to provide verification of
income as required by the facility.

The individual does not take reasonable action to
obtain third-party coverage, if stated as a
condition in your conditional determination of
eligibility.




WHAT IS NOT
CREDITABRLE
TO HILL-

EXCLUSTION

EXCLUSION

EXCLUSION

EXCLUSION

EXCLUSION

EXAMPLE 1

CHAPTER VII

HOW TO DETERMINE THE AMOUNT OF UNCOMPENSATED
SERVICES PROVIDED IN A FISCAL YEAR

Within 60 days after the end of your fiscal year,
calculate the dollar amount of uncompensated
services you provided in that year.

Some amounts for services provided to eligible patients

are creditable toward your uncompensated services

dollar obligation, and some are not. To compute the

creditable amount of uncompensated services you

provided, you must first exclude from each Hill-Burton
account those amounts which cannot be counted toward

your obligation,

Do not include amounts for services provided where

you failed to make a determination of eligibility or
where you cannot document that the determination was

made.

- Do not include services provided to persons with

incomes greater than the Poverty Income Guidelines
or, if Category B is included in your allocation

~ plan, greater than twice the Poverty Income Guidelines.

Do not include services which are not included in
your facility's allocation plan.

Do not include amounts of Medicare deductibles

. 0r co—insurance that patients failed to pay.

These amounts are recoverable through Medicare
allowable bad debts under the presumption of
uncollectibility due to medical indigence. See
the Medicare Provider's Reimbursement Manual 312,

Do not include amounts for services for which

you received, or expect to receive, reimbursement
from third-party insurers or governmental programs,
except where the person to whom the facility
provides services refused to take reasonable
actions necessary to obtain the entitlement.

Patient receives services from the facility in
December 1986.

Usual charges for the services are $500.
"Allowable credit" factor is 90%,

Patient is determined ellglble for uncompensated
services.

A governmental program will pay $100 for the services.

Result: $100 must be excluded from the amount of
qualifying services.
-23-
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EXAMPLE 2

EXCLUSION

EXAMPIE 3

COMPUTATICN

Patient - usual charges $ 500
Minus excluded charges =100
Usual charges of qualifying services 400
Multiplied by "allowable credit" factor x.90
Allowable credit amount $360

Same facts as above, but patient refuses to take
reasonable actions necessary to obtain the
entitlement and applying for third-party coverage
was not a condition of eligibility. Result: the
$100 entitlement is not excluded.

COMPUTATICN
Patient - usual charges $ 500
Minus excluded charges - 0
Usual charges of qualifying services 500
Multiplied by "allowable credit” factor x.90
Allowable credit amount ' $450
Do not include any amount in excess of the 124.505(a}(1)

payment that the facility has received, or is
entitled to receive, from a third-party insurer or
under a governmental program where the facility
has agreed or is otherwise required to accept this
payment as payment in full for the services.

Many facilities will enter into an agreement with
the Federal Government, State or local government
or third-party insurer to accept a prospectively
or retroactively determined amount as full payment
for all services provided to designated :
beneficiaries. The USUAL CHARGES in excess of

this agreed upon amount may not be counted as
uncompensated services.

This means that you do not include amounts that
make up the difference between reimbursement from
Medicaid and the actual cost of services provided
to Medicaid patients, even if those patients
qualify for uncompensated services because of
their income.

Patient is a recipient of benefits fram a local
program and the facility is a provider under that
program, which requires acceptance of
reimbursement as payment in full for the services
provided.

Patient receives services at the facility
amounting to $500 at usual charges. The facility
is reimbursed by the program in the amount of $400
as full payment for the services.
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‘EXAMPLE 4

EXCLUSION

The entire $500 bill is excluded and cannot be
counted as uncompensated services because the
facility agreed to accept $400 as full payment for
the services.

Patient is a recipient of benefits from a local
program which will cover up to three days of
services and the facility is a provider under that

program.

Patient receives services at the facility for six
days amounting to $900 at usual charges ($150 per
day) .

"Allowable credit" factor is 90%.

The facility is reimbursed by the program in the
amount of $350 as payment in full for three days
of services, '

The facility must exclude $450 ($150 x 3) since it
has agreed to accept $350 as payment in full for
three days of services.

COMPUTATION
Patient - usual charges $ 900
Minus excluded charges ~450
Usual charges of qualifying services 450
Multiplied by "allowable credit” factor x 203%
Allowable credit amount $405

Do not include amounts for services provided to
patients more than 96 hours following notification
of disapproval of those services by a Peer Review
Organization (PRO), under Section 1155(a) (1} or
Section 1154(a) (1) of the Social Security Act.

There will be uncompensated services patients who

‘receive services for a period of time, and then the

PRO disapproves of the services. The facility may
continue to provide services to the patient for 96
hours after the date of notification by PRO, and the
services can be counted as uncompensated services.
But any services provided after the 96 hour period
may not-be counted as uncompensated services.
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EXBMPLE 5

EXCLUSION

WHAT IS
CREDITABLE
TO HILL~
BURTON

EXAMPLE 1

Patient admitted to facility on June 1,

Patient determined to be eligible for uncoﬁpensated
services on June 1.

Patient receives services on June 1, 2, and 3.

- PRO diéapproves of the services on June 3.

Patient may continue to receive services as
uncompensated services on June 4, 5, 6, and 7. Any
services provided after June 7 (end of 96 hour
period) may not be counted as uncompensated services.

Do not include any amounts which would be available

under a governmental program (such as Medicare or
Medicaid) in which the facility, although eligible to
do so, and required by section 124.603(c} (1) of the
community service reqgulations to do so, does not
participate. ' :

Include amounts for services provided to eligible
patients in accordance with your allocation plan.

Include amounts for services for which you did
not receive reimbursement because the patient
refused to obtain the entitlement, providing that
the services are in your allocation plan and the
patient is eligible for uncompensated services.

Include amounts for services not covered by Medicare

or Medicaid, providing that the services are in your
allocation plan and the patient is eligible for
uncompensated services. For example, services provided
after Medicare or Medicaid benefits have been exhausted
may be applied toward your Hill-Burton obligation. 1In
addition, any services such as a private room or other
luxury items, cosmetic or experimental care which may
not be covered by Medicare or Medicaid may be applied
toward your Hill-Burton obligation.

Patient is a recipient of benefits from a local program
which will cover up to three days of services and the
facility is a provider under that program.

Patient receives services at the facility for six'days
amounting to $900 at usual charges ($150 per day).

. "Allowable credit" factor is 90%.,

The facility is reimbursed by the program in the amount
of $350 as payment in full for three days of services.

The facility may apply toward its Hill-Burton obligation
the services provided during the three days not covered
by the local program. '
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COMPUTATION

Patient - usual charges - $ 900
Minus excluded charges -450
Usual charges of qualifying services 450
Multiplied by "allowable credit" factor  Xx.90
Allowable credit amount $405

EXAMPLE 2 Patient is a recipient of benefits from a local program

which will cover up to three days of services and the
facility is a provider under that program.

Patient receives services at the facility for three days
at $150 per day. Patient also receives experimental
care, costing an additional $100, which is not covered by
the local program,

"Allowable credit" factor is 90%.

The facility is reimbursed by the program in the amount
of $350 as payment in full for three days of services. i
However, it receives no reimbursement for the |
experimental care. I

The facility may apply the cost of the experimental care
toward its Hill-Burton obligation.

COMPUTATION

Patient - usual charges $ 550

Minus excluded charges . -450

Usual charges of qualifying services . 100

Multiplied by "allowable credit" factor x.90

Allowable credit amount $ 90
HOW MUCH IS " In most instances, the dollar amount you may apply 124.502(m) (1)
CREDITABLE toward your Hill-Burton obligation will be less

than your usual charges for the services. This is
because of the requlatory requirement about
"allowable credit," which is related to your
participation in Medicare.

If you do not participate in Medicare, your usual _
charges for services count toward your Hill-Burton

obligation. : A
"ALLOWABLE If you participate in Medicare, you must compute 124.502 {b)
CREDIT" your "allowable credit" amount. "Allowable

credit" is the lesser of your usual charges for
services, or the usual charges multiplied by an
"allowable credit" factor. The factor is a
percentage derived from your Medicare Cost Report
for the preceding fiscal year. ' See Chapter III.
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CAICULATION
OF “ALLOWABLE
CREDIT" .

AMOUNT OF
UNCOMPEN-

SERVICES

The "Allowable credit” amount is the lesser of Line a
or Line b, below:

a. Usual charges for the services $

b. Usual charges for the services X %
("allowable credit" factor) $

"Allowable credit" amount (lesser amount of
Line a or b above) - $
After you have computed your "allowable credit" )

amount, you must subtract from that amount any 124.502 {m)
payments you received from or on behalf of Category B

patients. The difference. is the amount of

uncompensated services you may apply toward your

Hill-Burton deollar cbligation.
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CHAPTER VIII

WHAT TO DO ONCE YOU HAVE MET YOUR COMPLIANCE LEVEL, FOR
THE FISCAL YEAR OR PERIOD SPECIFIED IN YOUR ALLOCATION PLAN

PROVIDE
EXCESS

CEASE
PROVIDING
UNCOMPENSATED
SERVICES

.You may continue providing uncompensated services to
persons unable to pay. The amount in excess of the
annual compliance level may be used to reduce the
annual compliance level in a future year Or years.
Services provided during the period of excess must
meet the same requlatory requirements as services
provided before the annual compliance level is met.
For example, you must continue to make timely
determinations of eligibility and provide individual
notices. See Chapter IX.

If you have maintained records which document that
you have met your compliance level for the year or
for the period specified in your allocation plan,
you may stop providing uncompensated services for
the remainder of that year or period. '

During the period of time for which you are not
providing uncompensated services, you may:

1. Cease providing individual notices;
2. Remove the posted notices;

3. Post an additional notice stating that your
facility has satisfied its obligation for the
fiscal year or appropriate period and when

. additional uncompensated services will be
available; and

4, Stop making determinations of financial
eligibility (although you are still required to
make written denials stating that your compliance
level has been met for the specified period).

—20~
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WHEN TO

CREDITABLE

USING

"BUYING
auT”
EARLY

10 PERCENT

METHOD

GRANTS

CHAPTER IX

HOW TO APPLY EXCESS TO REDICE
YOUR ANNUAL COMPLIANCE LEVEL IN FUTURE YEARS

You have an excess if the amount of uncompensated
services you provided in a fiscal year is more
than your adjusted annual compliance level for that
year. See Chapter VII.

Within 60 days after the end of a fiscal year, you

. must determine the amount of uncompensated services

you provided in that year. If the amount is less
than your adjusted annual compliance level, see
Chapter X..

Fxcess is creditable toward your uncompensated
services obligation only if the services in excess

of your adjusted annual compliance level are provided
in accordance with the regulations.

Excess which is creditable may be used to reduce
your annual compliance level in the coming year or
in future years. You decide when to use it.

Excess may be used by Title VI-assisted facilities

to complete their total 20-year dollar cbligation
early. The regulations provide formulas for
calculating the amount of uncompensated services
required to satisfy the remainder of your obligation.
Which formula to use depends on the type of assistance
received and the method used for computing your annual
compliance level in the huy out year.

Where the annual compliance level in the buy out year
has been calculated under the 10 percent method,
compute the buy out amount as follows:

For grant assistance, multiply the annual compliance
level (as adjusted by CPI) in the buy out year by the
number of years remaining in your 20-year obligation.
If you want to know whether the amount of uncompensated
services you provided in the previous year will satisfy
the remainder of your obligation, do not include the
previous year (buy out year) in determining the number
of years remaining. If you want to know the amount of
uncompensated services to provide in the current year
to satisfy the remainder of your obligation, include
the current year (buy out year) in determining the
number of years remaining.

Prorate the portion of the final year under obligation,
if necessary (see Exhibit.3). Add any deficits from
prior years to be made up, and subtract any excess to
be used. Be sure to adjust deficits and excesses by
the appropriate CPI. Excess uncompensated services
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EXAMPLE 1

10 PERCENT

EXAMPLE 2a

EXAMPLE 2b

provided in the buy out year receive no CPI adjustment.
See Chapters II and III.

A facility with a fiscal year beginning July 1, 1987,

wants to provide sufficient uncompensated services in that

year to satisfy its 20-year obligation.

 Where: 7/22/70 = Opening Date for Grant

3 years, 21 days = Length of Time Remaining in
Grant (Including Buy Qut Year)

$180,900 = Annual Compliance Level ($100,000 Base
Compliance Level Adjusted by 80.9% CPI)

$ 1,075 = Adjusted Excess ($1,000 from the
Previous Year Adjusted by 7.5% CPI)

Then: $180,900 x 3 = $542,700 (Obligation for 3 Years)
($180,900/365) x 21 = $10,408 (Obligation for
21 days)
$542,700 + $10,408 = $553,108 (Remaining
Cbligation)
$553,108 - $ 1,075 = $552,033 (Amount to be
Provided in FY 88 to Buy Out)

For loan assistance: Step 1) Multiply your facility's
annual compliance level (adjusted by the appropriate
CPIs) by the number of years remaining in the
scheduled life of the loan. See Chapters II and III.

A facility with a fiscal year beginning February 1,
1988, wants to provide sufficient uncompensated services
in that year to satisfy its 20-year obligation.

wWhere: $286,325
3

FY 1989 Annual Compliance Level
Number of Years Remaining in Life
of Loan (Including FY 1989)

Then: $286,325 x 3 = $858,975

Step 2) Add to that amount the sum of 10 percent of each
yearly cumilative total of additional interest subsidy
or other payments (no CPI adjustment) in each subsequent
year remaining in the scheduled life of the loan. Do
ot include the interest subsidy amounts fram the
current year or prior years, as they are already
included in the annual campliance level.

Subsequent 10% Int. 10% Cumulative
Years Subsidy Int. Subsidy
1990 $14,000 $14,000
1991 $13,000 . $27,000

Total Cum. Amt. of Add'l Int. Subsidy $41,000

-3
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EXAMPLE 2c

EXAMPLE 24

3 PERCENT

GRANTS AND/
OR LOANS

EXAMPLE 3

Step 3) Add any deficits from prior years to be made up,
and subtract any excesses to be used. Be sure to adjust
deficits and excesses by the appropriate CPI. Excess
uncompensated -sexrvices -provided in the buy out year
receive no CPI adjustment. See Chapter III.

Excess from Previous FY
CPI Adjustment

Where: $1,000
7.5%

Then: ($1,000 x .075) + $1,000 = $1,075 (Adjusted
Excess)

The buy out amount is: Step 1 + Step 2 - Step 3 (for
excess amounts) or + Step 3 (for deficit amounts).

Il

Where: $858,975 = Annual Compliance level X
Remaining Years

Total Cumulative Amount of
Additional Interest Subsidy

$ 1,075 = Adjusted Excess

$ 41,000

Then: $858,975 + $41,000 - $1,075 = $898,900 (Amount
to be Provided in FY 89 to Buy Out)

Where the annual compliance level in the buy out year
is calculated wnder the 3 percent method, compute the
buy out amount (for grant and loan assistance) as

follows: Step 1) Add the annual compliance levels for
the buy out year (under the 3 percent method) and the

" two previous years (whether computed under the 3 percent

or 10 percent method) and divide by three.

Step 2} Multiply this average amount by the number of
years remaining in your period of cbligation. Do not
include the buy out year in determining the number of
years.remaining in the period of cbligation. (For grant
assistance, see Exhibit 3 for instructions on prorating).

Step 3} If you want to know the amount of uncompensated
services to provide in the comihg year to satisfy the.
remainder of your obligation, add the annual compliance
level for the buy out year. (If you are determining
whether the amount of services provided in the previous
year will satisfy the remainder of your cbligation, skip
Step 3.)

Step 4) Add any deficits to be made up from prior years
and subtract any excesses to be applied. Be sure to
adjust deficits and excesses by the appropriate factor.
Excess uncompensated services provided in the buy out
year receive no CPI adjustment. See Chapters IT and III.

A facility with a fiscal year beginning July 1, 1987,

wants to provide sufficient wuncompensated services in
that year to satisfy its 20-year obligation.’
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EXAMPLE 3
CONTINUED

ADJUSTING

PUBLISHED
NOTICE

Where: $100,000 = Annual Compliance Level in Buy Out -

Year Computed Under 3% Method
$ 90,000 = Annual Compliance Level in Year
. Prior to Buy Cut Year
$ 80,000 = Annual Compliance ILevel 2 Years
Prior to Buy Out Year

$ 90,000 = Average Annual Compliance Level
7/1/91 = Opening Date for Grant
3 = Years Remaining in Grant (Excluding

Buy Out Year)
$ 1,075 Adjusted Excess ($1,000 from FY 87
adijusted by 7.5% CPI)

Then: ($90,000 x 3) + $100,000 = $370,000 (Remaining

Obligation)
$370,000 - $1,075 = $368,925 (Amount to be
Provided in FY 88 to Buy Out)

Excess is adjusted by the CPI inflation factor.
(Excess uncompensated services provided in the buy
out year receive no CPI adjustment.) Take this into
account when deciding to use it. See Chapter III for
more information about the inflation adjustment and
an example of the calculation.

When you plan to use excess, be sure your published
notice includes information about the amount of
excess you plan to use to reduce your annual
compliance level. See Chapter IV.

124.503(c)(2)(ii)

124.504(a)(3)




DEFICIT

WHEN TO
CALCULATE

FILE A
DEFICIT
REPORT

TYPE OF
DEFICIT

JUSTIFIABLE

"NONCOMPLIANCE

DEFICIT
MAKE-UP
REQUIREMENTS

- TITLE VI

CHAPTER X

HOW TO DEAL WITH A DEFICIT IN
MEETING YOUR ANNUAL COMPLIANCE_LEVEL

You have a deficit if the amount of uncompensated
services you provided in a fiscal year is less

than your adjusted annual compliance level for that
year. See Chapter VII.

Within 60 days after the end of a fiscal year, you
must determine the amount of uncompensated services
you provided in that year. If the amount is more
than your adjusted annual compliance level, see
Chapter IX.

If the amount is less than your adjusted annual
compliance level, file an Uncompensated Services
Assurance Report, HRSA 710, within 90 days after the
end of your fiscal year. Be sure to indicate the
reason for the deficit.

There are two types of deficits, justifiable deficits
and noncompliance deficits.,

A justifiable deficit is due to either financial
inability to provide uncompensated services at the
facility's adjusted annual compliance level, or a lack
of eligible applicants requesting uncompensated
services during the fiscal year.

A noncompliance deficit is one which results from
failure to comply with the uncompensated services
requlations. For example, a deficit caused by a
failure to make determinations of eligibility

or provide individual notice would be considered
a noncompliance deficit.

The requirements for making up a deficit differ,
depending on the type of deficit incurred and the
type of Federal assistance you received.

Facilities which received assistance under
Title VI of the PHS Act (and any assistance
supplementary to that project) always have

to make up deficits. Title VI facilities may
make up a justifiable deficit at any time
during their period of obligation or in the year
or years immediately following their obligation.

Title VI facilities must begin to make up deficits
due to noncompliance in the year following the
Secretary's. finding of noncompliance. The amount of
noncompliance deficit to be made up each year is
determined as follows: Divide the amount of the
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TITLE XVI

TITLE VI
AND XVI

WHICH

AFFIRMATIVE
ACTION PLAN

noncompliance deficit by the number of years of
obligation remaining. This amount, adjusted by a
change in the CPI between the CPI available in the
fiscal year in which the deficit was incurred and the
CPI available in the year in which the deficit was made
up, is added to the annual compliance level for each
fiscal year following the finding of noncompliance.

Deficit
Years Remaining in Obligation

Where: &$1,000
10

Then: $1,000/10 = $100 (Base Amount of Deficit to be
Added to Each Remaining Year)

$100, adjusted by the appropriate CPI factor, is the
amount to be added to the annual compliance level for
each remaining year in the facility's ocbligation.

Note: Any moncompliance deficits found after the 18th
year of obligation must be made up entirely in the year
following the finding of noncompliance.

Recipients of Title XV1 assistance {and any assistance
supplementary to that project) are not required to
make up justifiable deficits. They must make up a
deficit only if the deficit was due to noncompliance
with the requlations. Title XVI facilities with a
rnoncompliance deficit must make up the entire deficit,
as adjusted by the inflation factor, in the year
following the Department's finding of noncompliance.

Facilities which received assistance under both
Titles VI and XVI must make up deficits according

to the Title VI requirements as long as the Title VI
assistance remains under obligation. See Chapter II.

Refer to your Basic Facility Report or Facility Status
Report provided by the Department. It identifies the
type of assistance you received. :

Submit an Affirmative Action Plan with your report,

HRSA 710, for each year in which you have a deficit,
unless your facility reports that the deficit was due to
financial inability to provide uncompensated services at
the annual compliance level.

Your facility should implement the Affirmative Action
Plan imediately. The purpose of the Affirmative Action
Plan is to increase the probability that you will meet
your adjusted annual compliance level next time. Refer
to section 124.503(b)(4), which gives specific approaches
you may choose to include in your plan. The Department,
after reviewing your plan, may require changes in it.
Keep the plan, or revised plan, in effect until you meet
your adjusted annual compliance level.
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CONTENTS
OF PLAN

DEFICIT DUE
TO FINANCIAL
INABILITY

The Affirmative Action Plan you submit to the
Secretary should contain the following information:

1. Identification of facility
2. Fiscal year in which the deficit occurred

3. Compliance level for the year in which the
deficit occurred :

4. Amount of uncompensated services provided
in that year

5. Amount of the deficit
6. Reasons for the deficit

7. Action to be taken to meet the facility's
compliance level.

If the reason for the deficit was financial inability
to meet your adjusted annual compliance level, you may
request a deferment of the deficit make-up requirement.
Submit the necessary documentation when you send the
report, HRSA 710, to the Department. Refer to Program
Policy Notice 89-1, December 1, 1989, for guidance
about the documentation needed. If you claim financial
inability, you are not required to implement an
Affirmative Action Plan at this time.

If the Department agrees with your claim of financial -
inability, the deficit is considered a justifiable

one. If you are a Title VI facility, you may make up
this justifiable deficit at any time during your period
of obligation or in the year or years immediately
following your obligation. See Chapter III for more
information about the inflation adjustment and an
example of the calculation. If you are a Title XVI
facility, you are not required to make up this
justifiable deficit.

If the Department disagrees with your claim, the

déficit is considered to be a noncompliance deficit and

must. be made up in accordance with the requirements
outlined on pages 35-36. See Chapter I11 for more
information about the inflation adjustment and example
of the calculation. You must now submit and implement
an Affirmative Action Plan.
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FINANCIALLY
UNABLE TO
MAKE UP A
NONCOMPLIANCE
DEFICIT NEXT
YEAR

If you are required to make up all or a portion

of a noncompliance deficit next year and you are
financially unable to do so, you may request a
deferment of part or all of the deficit to a future
year or years. Submit the necessary documentation
when you send the report, HRSA 710, to the Department.
Refer to Program Policy Notice 89-1, December 1, 1989,
for guidance about submitting a claim.

If the Department agrees with your claim, you must
make up the deficit, as adjusted by the inflation
factor, in accordance with a schedule set

by the Department. See Chapter III for more
information about the inflation adjustment and

an example of the calculaticn.

If the Department disagrees with your claim, you
must make up the deficit in accordance with the
procedures outlined on pages 35-36., See Chapter III
for more information about the inflation

adjustment and an example of the calculation,
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SUBSTANTIAL
COMPLIANCE

CHAPTER XI
COMPLIANCE

HHS will periodically investigate and assess each facility
to determine compliance with the uncompensated services
regulations. This includes certifying the amount of
uncompensated services you provided as well as identifying
areas of noncompliance and prescribing corrective action as
necessary.

A facility which substantially complies with the procedural
requirements of the rule will receive full credit for the
uncompensated services it reports. On the other hand, a
facility which systematically fails to comply with procedural
regulatory requirements will be subject to losing credit for
the entire year, despite the presence of otherwise creditable
accounts. '

The determination of substantial compliance is based on
whether the facility provided uncompensated services to
eligible persons who had equal opportunity to apply for those
services. The specific factors that will be considered in
making the determination are:

1. Did the facility have in place procedures that complied
with the regulations and systematically follow them?

The facility should have procedures in place for meeting
the requlatory requirements. For example, the facility
should have a system for providing an individual notice-
to each person seeking services in the facility and for
making determinations of eligibility within the proper
time frames.

2. Can any violations be remedied by corrective action?

Where a remedy is available which results in
uncompensated services being provided to qualified
individuals, the facility will receive credit for those
services. For example, where a facility erroneously
provides an individual with uncompensated services at a
reduced charge when the person was eligible for services
at no charge, it can remedy that error by ceasing
collection on the amount erroneously charged and/or
refunding patient payments improperly collected.
However, there are some areas of noncompliance which
cannot be remedied adequately and will result in the
total loss of uncompensated services credit, such as
failure to provide individual notice or to make
determinations of eligibility (see Substantial
Noncompliance) .
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SUBSTANTIAL -
NONCOMPLIANCE '

PARTTAL
CREDIT

3. Has the facility implemented corrective action
previously prescribed?

If your facility was found in noncompliance with
certain aspects of the regulations and was directed
to take corrective action, it must do so in order to
receive uncompensated services credit for the period
of time covered by the corrective action.

Facilities found to be in substantial noncompliance are 124.512(c)
subject to receiving no credit for the period of
noncompliance.

The following areas of noncompliance may result in the
disallowance of all of the uncompensated services
claimed during that time:

1. PFailure to have a system in place for providing
individual notice to each person seeking services in
the facility;

2. Failure to submit a‘report when requested to do so
by the Department;

3. PFailure to maintain records which document
compliance with the regulations, such as
determinations of eligibility; and

4., Failure to take corrective action prescribed by the
Depar tment,

Partial credit may be given when there is neither 124,512 (d)
substantial compliance nor substantial noncompliance.

For example, where an assessment finds that your claim

includes amounts for services provided to ineligible

persons according to your allocation plan, the

ineligible accounts may be disallowed.
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REPORTING

TRIENNIAL

ANNUAL,

ATTACHMENTS

INSTITUTION
OF SUIT

RECORDKEEPING

WHAT
RECORDS

CHAPTER XII

HOW TO REPORT AND KEEP RECORDS

At least once every three years, you will be asked
by HHS to complete and submit an Uncompensated
Services Assurance Report (HRSA 710, formerly

HRA 275). The report is due within 90 days
following the end of your fiscal year, unless a
longer period is approved by the Secretary for
good cause.,

If you have a deficit in meeting your adjusted
annual compliance level, submit a report for that
deficit year. See Chapter X. A copy of the
reporting form appears in Appendix 4. The report
is due within 90 days after the close of the
fiscal year, unless a longer period is approved
by the Secretary for good cause.

If a facility is found in noncompliance with the
reporting requirement, it will be subject to
losing all uncompensated services credit for the
period that was to be covered by the report.,

Be sure that copies of youf published and
individual notices are attached for each fiscal
year covered in the report.

If legal action is brought against your facility
alleging noncompliance with the regulations, notify
the appropriate Regional Health Administrator of
HHS within 10 working days after you receive a
summons or a complaint. The addresses of the HHS
Regional Offices appear in Appendix 1.

The uncompensated services records you maintain
establish the basis for the data you provide in
the Uncompensated Services Assurances Report
(HRSA 710).

Failure to maintain records of uncompensated
services provided may result in the disallowance
of accounts.

Keep the uncompensated services accounts segregated
from other patient accounts.

Be sure you keep copies of determinations of
eligibility, both approvals and denials. See
Chapter VI for information about the content of
the determinations.
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MAINTAINING 1f your facility wishes to stop providing individual 124.508(a)
A LOG/LIST written notices, stop making eligibility determinations, 124.510(a)(3)
and remove posted notices during a fiscal year, ‘
records mist be maintained on a current basis which
will document that your facility has met its compliance
level for the year or the period specified in your
allocation plan. In addition, within 60 days of the
end of each fiscal year, you must determine the amount
of uncompensated services you provided in that fiscal

year.

Maintaining a log or listing of uncompensated services
accounts will satisfy these requirements for
determining the amount of uncompensated services
provided at any given time. A log/list will
facilitate facility tracking of accounts and
preparation for assessments conducted by HHS.

Exhibit 5 illustrates how such current records could be

maintained.
ACCESS The records which document your compliance must be 124.510(a)(1)
TO " made available for public inspection, consistent
RECORDS with personal privacy. Confidential patient nmedical

information need not be provided or made available.
If copies of inspected materials are requested by
organizations other than HHS or State agencies,

you may apply a reasonable charge to these requests.
Records must be provided to HHS or State agencies on
request. You may initially respond to a request

for compliance information by making available

for inspection a copy of your triennial report,
HRSA 710.

RECORD Keep records for at least 3 years after submission 124.510(b) (1) (iii)
MAINTENANCE of your triennial report (unless the Department
. requests that the records be kept longer), or for
180 days following the close of an assessment
investigation, whichever is less. The
investigation is considered closed after HHS issues
“its findings.
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PURPOSE
OF
ASSESSMENT

RESULT

PREPARATION

WHAT TO
HAVE
AVAILABLF

PCLICIES
AND
PROCEDURES

CHAPTER XIII

. HOW TO GET READY FOR AN ASSESSMENT

' Assessments are conducted“Ey"}'IHS "dlf_'_'ﬁ‘;_ﬁé'ﬁe aé;encies to

determine a facility's compliance with the uncompensated
services regulations. A close~out assessment is scheduled
to investigate a facility's claim that it has completed its
20~year obligation. Assessments may also be scheduled
without a close-out claim having been made. These are
termed triennial assessments, because they usually cover
the period included in a facility's most recent triennial
report (HRSA 710). '

Assessments result in findings issued by HHS to the
facilities on their compliance with the rules. Where
noncompliance is observed, technical assistance is provided
and corrective actions may be prescribed in the letter of
findings to bring facilities into compliance. The findings
also certify the dollar amount of uncompensated services
creditable to the facilities' obligation in each fiscal
year assessed. Where assessments conclude that facilities
have completed their 20-year obligation, a letter of
certification is sent to those facilities.

As far in advance as possible, HHS will contact you to set
up a mutually acceptable time for the assessment. At this
time, HHS may also ask questions and request materials
about your uncompensated services program to facilitate the
assessment process. ' '

You should have already completed and submitted to

your State agency or HHS an Uncompensated Services
Assurance Report, HRSA 710. If the report does not cover
all the fiscal years to be assessed, you will be asked to
complete a report for those years.

Of particular importance are the attachments to the
reports, namely your published notices, individual notices,
and Affirmative Action Plans (if any) for

each fiscal year.

HHS will ask you for copies of any written policies

or procedures your facility may have developed for .

your uncompensated services program, such as directives to
the facility staff or special notices to patients.

You will also be asked about your facility's procedure for
processing requests for uncompensated services and for
making determinations of eligibility in response to
requests, Copies of any forms you use may be requested
also.
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RECCRDS

FACILITY
STAFF

Much of the time needed for the assessment will be used
by HHS to review your uncompensated services accounts to
establish the dollar amount creditable toward your
obligation. HHS will ask how your records are kept and
if a log or list, such as that illustrated in Exhibit 4,
is maintained. If you have a log/list of uncompensated
services accounts, or can construct one,  HHS may ask for
a copy to expedite the process when the assessment is
conducted.

Other documents related to uncompensated services -
accounts that HHS will review are applications,
determinations of eligibility (approvals and denials),
billings, zero balance sheets, evidence of third-party or
patient payments, evidence of resolution of conditionally
approved requests, and evidence of disapproval of

services by a Peer Review Organization, if applicable,- ...

HHS will also request a copy of any special codes used in
your system of recordkeeping, such as symbols to denote
insurance coverage, types of service, and so on.

HHS will ask you to 1dent1fy the person on the staff.

of the facility who is most familiar with your
uncompensated services program, particularly the
application and determination of ellglblllty process and
records maintenance,

The materials provided to HHS before the assessment will
make the process proceed more quickly at the time of the
assessment.




EXHIBIT 1-A = PURLISHED NOTICE

NOTICE OF
AVATIABRITITY OF
UNCOMPENSATED SERVICES
Jdohn Doe Hospital of Baltimore, Amount of uncompensated services
Maryland, will make availabie from | the facility intends to make
March 1, 1988 to February 28, 1989 available in the fiscal year
$139, 286[of Hill-Burton uncompensated Method for distributing

services allocated 258 for eachl———I services during different
CGalendar Quarter. | Inpatient services }-l times of the year

will be available on a first request, Type of services available
first served basis to eligible persons :
who are unable to pay for hospital

services until this hospital's

quarterly compliance level is met.

Eligibility for uncompensated services Services limited to

will be limited to persons whose ' Category A patients

family income is not more than the
current poverty income cquidelines
(Category A) [established by the
Department of Health and Human
Services. This notice is published in
accordance with 42 CFR 124.504 Notice
of Availability of Uncompensated

Services. | We invite interested partieg Inviting interested parties
to comment on this allocation plan. to comment

Published in the BaltimoresSun, Published before start of
Baltimore, Maryland, [January ¥, 1988}———facility's fiscal year with
' effective date at least 60

days from publication date
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EXHIBIT 1-B — PUBLISHED NOTICE

NOTICE COF
AVATIABILITY COF
HILI~BURTON
UNCOMPENSATED SERVICES

John Doe Hospital of Baltimore,
Maryland, will make available from
July 1, 1988 to June 30, 1989 at least Amount of uncompensated

$139, 286 of Hill-Burton uncompensated - services the facility intends
services. All services of the to make available in the
facility will be available on a first fiscal year

request, first served basis to eligible
persons who are unable to pay for
hospital services until this hospital's
annual compliance level is met.
Eligibility for free care will be
limited to persons whose family income
is not more than the current poverty
income guidelines {Category A)
established by the Department of
Health and Human Services. | Persons

whose family income is above ut less . Whether persons in Category B
than double the poverty income will be provided uncompensated
guidelines (Category B) will be " services

considered for reduced cost care in .
accordance with the schedule below.
Persons whose income is greater than .
the guidelines but not more than 1 1/4 Method used for reducing
times the guidelines will be eligible charges to persons eligible
for a 75% reduction from the usual under Category B

charges. Persons whose income is
greater than the guidelines but not
more than 1 1/2 times the guidelines
will be eligible for a 50% reduction
from the usual charges. Persons whose
income is greater .than 1 1/2 times the
guidélines but less than double the
guidelines will be eligible for a 25%
reduction from the usual charges.

We invite interested parties to | Inviting interested parties
comment on this allocation plan. to comment

This notice is published in

accordance with 42 CFR 124.504 Notice

of Availability of Uncompensated

Services and [will become effective on | *Effective no earlier than 60

|August 1, 1988. ‘days from publication
Published in the Baltimore Sun, Before the start of the
Baltimore, Maryland, [June 1, 1988. | facility's fiscal year

*Since the plan cannot be effective any earlier than 60 days from publication,
the facility must provide services in accordance with the previously
published plan until the effective date. If no plan has ever been published,
the facility must provide all services to all persons in Categories A and B
until a published plan becomes effective.
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EXHIBIT 1-C - PUBLISHED NOTICE

NOTTICE OF
AVATIARTIITY OF
UNCCMPENSATED SERVICES

John Doe Hospital of Baltimore,
Maryland, will provide from March 1,

1988 to February 28, 1989 $120,000 [of Amount of uncompensated
Hill-Burton uncompensated services to services the facility intends
all eligible persons unable to pay who to make available

request those services. | This amount

is less than our annual compliance Explanation for amount being
level due to the application of excess —less than annual compliance
credit from previous years to Fiscal level :

Year 1989.] All services of the
facility will be available as
uncompensated services. Eligibility
for uncompensated services will be
limited to persons whose family income
is not more than the current poverty
income guidelines (Category A)
established by the Department of
Bealth and Human Services. This
notice is published in accordance with
42 CFR 124.504 Notice of Availability

of Uncompensated Services and wilT*Effective no earlier than 60

become effective April 1, 1988. days from publication date
We invite interested parties to Inviting interested parties
comment on this allocation plan. to comment

Published in the Baltimore Sun, Before the start of the
Baltimore, Maryland, [January 25, 1988.f facility's fiscal year

*Since the plan camnot be effective any earlier than 60 days from
"publication, the facility must provide services in accordance with the
previously published plan until the effective date. If no plan has ever been
published, the facility must provide all services to all persons in
Categories A and B until a published plan becomes effective.




EXHIBIT 1-D — PUBLISHED NOTICE

NCOTICE OF
AVATLARTLITY COF
HITI~BURTON
UNCOMPENSATED SERVICES

John Doe Hospital of Baltimore,
Maryland, will provide from March 1,
1988 to February 28, 1989 uncompensated
services to all eligible persons
unable to pay who request those

services] All services of the
facility will be available as
uncompensated services., Eligibility
for uncompensated services will be
limited to persons whose family income
is not more than Category A of the
current poverty income guidelines
established by the Department of
Health and Human Services. This
notice is published in accordance with

42 CFR 124.504 Notice of Availabilit
of Uncompensated Services. [ We invite

Interested parties to comment on this
allocation plan.

Published in the Baltimore Sun,

Amount of uncompensated
services the facility interds
to make available is not
included. Therefore, notice
must include a statement that
the facility will provide
uncompensated services to all
persons unable to pay who
request uncompensated services.

Inviting interested parties
to comment

Publléhed before the start of

Baltlmore, Maryland, IJanuary 1, 1988 l——-——— facility's fiscal year with

effective date at least 60
days from publication date




EXHIBIT 2-A - INDIVIDUAL NOTICE
NOTICE OF AVAILABILITY OF UNCOMPENSATED SERVICES
(Name of facility) is required by law to give -a reasonable amount of its
services without charge to eligible persons who cannot afford to pay for

care,

Uncompensated services are limited to (listing of restrictions on types of
services as found in your published allocation plan).

To be eligible to receive uncompensated services, your family income must
be at or below the following levels:

(Use this table if only Category A persons are provided uncompensated
services under your published allocation plan.}

Size of Family Poverty Guideline*

5,500
7,400
9,300
11,200
13,100
15,000

[« IS, B SU N Y

for each additional
family member add 1,900

(Use this table if both Category A and B persons are provided uncompensated
services without charge under your published allocation plan.)

Size of Family Poverty Guideline*
1 11,000
2 14,800
3 18,600
4 22,400
5 26,200
6 30,000

for each additional
family member add . 3,800

(*These figures are the 1987 Poverty Income Guidelines for all States
except Alaska and Hawaii. Alaska and Hawaii guidelines may be found in
Federal Register Vol. 52, No. 34, February 20, 1987, page 5340, The
Poverty Income Guidellnes are revised annually.)

If you think you may be eligible for uncompensated services, you may
request them at (location within the facility where requests are to be
made) . (Name of facility) will make a written conditional or final
determination of your eligibility for uncompensated services as follows:
(For facilities other than nursing homes): wWithin 2 working days
following a preservice request; or by the end of the first full billing
cycle follOW1ng a postservice request.
(For nursing homes): Within 10 working days, but no later than 2 days
after admission following a preservice request; or by the end of the first
full billing cycle following a postservice request.
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EXHIBIT 2-B - INDIVIDUAL NOTICE
NOTICE OF AVAILABILITY OF UNCOMPENSATED SERVICES

{Name of facility) is requlred by law to give a reasonable amount of its
services without charge or”at a reduced charge to ellglble persons who

. cannot afford to pay for care., Uncompensated services are limited to
(restrictions on types of services as found in your allocation plan).

To be eligible for uncompensated services, your family income must be at
or below the following levels:

Without Charge At Reduced Charge
Size of Family Poverty Guideline* Poverty Guideline¥
1 5,500 11,000
2 7,400 14,800
3 9,300 18,600
4 11,200 22,400
5 13,100 26,200
6 15,000 30,000
for each additional
family member add 1,900 3,800

(A facility may prescribe its own method of redycing charges. A facility
may either explain the method it uses, e.g.

Persons eligible for reduced charge services will be responsible for
one-half (1/2) the charges for the services provided.

or may illustrate the method as with a sliding scale, e.g.

Size of Greater Greater Greater

Family than Up to than Up to than - Up to
1 - 5,500 7,150 7,150 8,250 8,250 11,000
2 7,400 9,652 9,620 11,100 11,100 14,800
3 9,300 12,090 12,090 13,950 13,950 18,600
4 11,200 14,560 14,560 16,800 16,800 22,400

patient share

of usual charge 30% 50% ' 70%

These are only suggestions. The actual method of reduction is at the
facility's discretion, except that the charge must be less than the
allowable credit for those services).

If you think you may be eligible for uncompensated services, you may
request them at (location within facility where requests are to be
made). (Name of facility) will make a written conditional or final
determination of your ellglblllty for uncompehsated services as follows:
(For facilities other than nursing homes): Within 2 working days
following a preservice reguest; or by the end of the first full billing
cycle following a postservice request. yiau
(For nursing homes): Within 10 worklng days, but nco later than 2 days |
after admission following a preservice request; or by the end of the first i
full billing cycle following a postservice request. 5
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EXHIBIT 3
INSTRUCTTCNS FOR PRORATING

For the purpose of calculating the obligation of a Title VI facility which
received grant assistance, the date of construction completion (day,
month, year) will constitute the beginning of the cbligation pericd. The
obligation will terminate exactly 20 years later. For example, the
obligation for construction completed on March 6, 1965 would terminate on
March 5, 1985,

If only the month and year of completion of construction are available,
consider the opening date to be the last day of the month. For example,
if construction was completed in March 1965, the opening date would be
March 31, 1965. Therefore, the obligation would run through March 30,
1985,

Where a grant expires during a fiscal year, calculate the number of days
the project was under obligation for that fiscal year. For example, a
facility has a January 1 fiscal year start date. The obligation for
construction completed March 6, 1965 terminates on March 5, 1985,
Therefore, counting the nunber of days from the beginning of the fiscal
year (January 1, 1985) until the termination date {March 5, 1985), the

- project was under obligation for 64 days.

To arrive at the base compliance level for that project, using the

10 percent method, divide the grant amount by 365 (366 if the prorated
pericd includes February 29) which will give you a daily rate. Then
multiply the daily rate by the number of days the project was under
cbligation, in this case, 64. Add this amount to all other grants and
loan interest subsidy amounts under cbligation, and multiply by

10 percent. This will be the base compliance level under the 10 percent
method. Do not prorate cumulative interest subsidy amounts for the final
year of a loan.

Where the 3 percent method is used and there is only one grant (or
multiple grants having the same expiration date) remaining under
obligation, divide the amount calculated under the 3 percent methcd by 365
(366 if the prorated period includes February 29) which will give you a
daily rate. Then multiply the daily rate by the number of days the
facility was under obligation. This will be the base compliance level, as
well as the annual compliance level, under the 3 percent method.

You may find the proration chart, on the next page, helpful in calculating
the number of days remaining in the final year of a grant.

To determine the number of days remaining in a grant, first go to the
table which corresponds to the facility's fiscal year. Next, determine
the last full month the grant is under obligation and add the number which
appears next to it to the number of days under obligation in the last
partial month. For example, a facility with a fiscal year beginning

July 1, 1986 received a grant with a February 15, 1967 opening date.

Using the July 1 through June 30 table, determine the last full month
(January) and add the number of days which appears next to it (215) to the
number of days under obligation in the last month (14). Therefore, the
number of days under obligation is 215 + 14, or 229, (If the prorated
period includes February 29, add 1 to the number of days derived by using
the proration chart.)
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PRORATION CHART
(Cumulative Number of Days by Fiscal Year)

Janvary 1 ~ December 31 February 1 - January 31 March 1 - February 28
' January 31 February 28 March 31
Pebruary 59 March 59 April 6l
March 90 April 89 , May 92
April 120 May 120 June 122
May 151 June 150 July 153
June 181 July 181 August 184
July 212 August 212 September 214
August 243 September 242 Qctober 245
September 273 : October 273 November 275
October 304 November 303 December 306
November 334 December 334 January = 337
December 365 January 365 February 365
April 1 - March 31 May 1 — Rpril 30 June 1 - May 31
April 30 May 31 : June 30
May 6l June 6l July el
June 91 July 92 August 92
July 122 August 123 September 122
August 153 September 153 October 153
September 183 October 184 November 183
October 214 Novenmber 214 December 214
November 244 December 245 January 245
December 275 January 276 February 273
January 306 February 304 March 304
February 334 March 335 April 334
- March 365 April 365 May 365
July 1 - June 30 August 1 ~ July 31 September 1 - August 31
July 31 , August 31 September 30
Bugust 62 September 61 October 6l
~September 92 October 92 November 91
October 123 November 122 December 122
November 153 ‘ December 153 January 153
December 184 Janvary 184 February 181
January 215 . February 212 - March 212
February 243 : March 243 BApril 242
March 274 April 273 May 273
April ° 304 May 304 ' June 303
May 335, June 334 July 334
- June 365 July 365 August 365
October 1 - September 30 November 1 — October 31 December 1 - November 30
October 31 November 30 December 31
November 61 December 61 January 62
December 92 January 92 Pebruary 90
January . 123 February 120 March 121
February 151 March 151 April 151
March 182 Bpril 181 . May - 182
April 212 May 212 - June 212
May 243 June 242 July 243
June 273 July 273 August 274
July 304 August 304 September 304
August 335 September 334 October 335

September 365 ) October, 365 November 365
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EXHIBIT 4 - APPLICATION/DETERMINATION OF ELIGIBILITY

JCHN DOE HOSPITAL
BALTIMORE, MARYLAND

Application for Hill-Burton Assistance

Name: Last' ‘ First M,I,

| : | L1

Address: Street City/State ' Zip Code
| ; I . . |

Social Security Number Home Phone Employer

Last 12 Months Last 3 Months x 4 Family Size
Patient's Gross Income . : '
Other Family Income
Total Family Income

Type of Service Rendered/Requested] : |

Date(s) of Service | |

I certify that the above information is true and accurate to the best of my
knowledge. Further, I will make application for any assistance (Medicaid,
Medicare, Insurance, etc.) which may be available for payment of my hospital
charge, and T will take any action reasonably necessary to obtain such assistance
and will assign or pay to the hospital the amount recovered for hospital charges.
If any information I have given proves to be untrue, I understand that the hospital
may re-evaluate my financial status and take whatever ‘action becomes appropriate.

Date of Request , Bpplicant's Signature

______ Ly o ha e e mm e e e e mm e em s e = e e e dm em sm = = dm e e SR ===

ELIGIBILITY DETERMINATION (For Office Use Only)

Date Application Received : l

Income Verified: Yes . No

Type of .Verification:

[:]The applicant is approved __ /conditionally approved _ for care at no charge
or a reduction of % of allowable charges under Category B of the Poverty
. Income Guidelines. Amount provided as uncompensated services is .

Condition({s) if applicable:

he applicant's request for free or reduced charge services has been denied
for the following reasons{s): -

Date of Conditional Determination ~ Date of Final Determination

Date Appiicant Notified Approved by
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EXHIBIT 5
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EXHIBIT 6

«U.S. DEPARTMENT COF
HEALTH & HUMAN SERVICES
I/bg am’ » Public Health Service
+Heaith Aesources and
O Services Administration
+ Bureau of Health

Maintenance Crganizations .
and Aesources Development
Otlce Number 86-8 (OHF)
« Office of Health Faciiities

To: Facilities Obligated Under the Uncompensated Services
Assurance (HILL-BURTON) , SEP | | 1986
Regional Health Administrators, PHS
Regions I-X _
Attention: Directors, DHRD
State Agencies with Agreements

Subject: Annual Compliance Level Using the 3 Percent Method

I. ISSUE

How to determine, under the Hill-Burton program, what portion(s) of a
health care structure should be used to calculate the annual compliance
level using the 3 percent method.

II. DECISION

A. Where a construction project assisted with Hill-Burton funds resulted
in a freestanding structure and discrete operating entity, that
entity is the "facility" within the meaning of the uncompensated
services regulations, and the 3 percent method for calculating the
annual compliance level is based on the operating costs of that
discrete entity alone.

B. Where a construction project assisted with Hill-Burton funds resulted
in a discrete operating entity which was not physically separate from
another health care structure, three criteria must be met in order
for that discrete operating entity to be considered the "facility"
within the meaning of the uncompensated services regulations. The
three criteria are described in Section III. Criteria, below. If the
criteria are met, then the 3 percent method for calculating the
annual compllance level can be based on the operating costs of that
discrete operating entity alone. However, if the annual compliance
level is based on the operatlng costs of the discrete operating
entity alone, the provision of uncompensated services must be limited
to the discrete operating entity. Otherwise, services provided
elsewhere in the larger health care structure would not be creditable
toward the "facility's'" uncompensated services obligation because
they were not provided in the '"facility."

If any one of the criteria is not met, the entire health care
structure is considered the ”fac111ty," and the 3 percent method for
calculating the annual compliance level is based on the operatlng
costs of the entire health care structure.
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Page 2

III.

Iv.

CRITERIA

Three criteria must be met in order to consider the discrete operating
entity as the '"facility' and to base the operating costs on that

~ discrete operating entity alone. The criteria are:

1. The discrete operating entity is one of the categories of

"facilities' assisted under the Hill-Burton Act. They are:

General Hospital, Tuberculosis Hospital, Mental Hospital or Unit,
Chronic Disease Hospital, Public Health Center, Rehabilitation
Center, Community Mental Health Center or Facility for the Mentally
Retarded, State Health Department Laboratory, Outpatient Facility,
or Nursing Home; '

2. The construction project assisted with Hill-Burton funds was
treated as a distinct and separate 'facility" for purposes of
Title VI funding and is a different category of operational entity
from the larger health care structure; and

3. The '"facility' has audited financial statements which set out the
operating costs of the discrete entity, as required

section 124.503(a)(1)  of the regulations. (Formerqy 124.503(a) (1) (1))

Where more than one construction project was assisted with Hill-Burton
funds and resulted in more than one discrete operating entity, apply
the criteria separately to each project. For each project meeting the
criteria, calculate the annual compliance level using the lesser of

10 percent of the Federal assistance received for that project or

3 percent of the operating costs of that discrete operating entity
alone.

When calculating the annual compliance level for the remaining
projects which did not meet the criteria, use only the Federal
assistance for those projects or the operatlng costs for the remaining
health care structure.

ADDITIONAL INFORMATION

If you have any questions, please contact: Office of Health
Facilities, Division of Facilities Compliance, 5600 Fishers Lane,
Room 11-25, Rockville, Maryland 20857, 301 443-5656.

Richard R. Ashbaugh |
Assistant Surgeon General
Associate Director for

Health Facilities
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EXHIBIT 7

.S, DEPARTMENT QF
. HEALTH & HUMAN SERVICES
1 r. Hl, = Public Health Service
? 1 » Health Resources and
1 Services Aoministraiion
O «Bureau of Maternal and
Child Health and
Otlce Numbe 33 2 (OHF) Resources Development

«Office of Health Faciities

March 7, 1988

To: Facilities Obligated Under the Uncompensated Services
Assurance (HILI~BURTCHN)
Regional Health Administrators, PHS
Regicons I-X
Attention: Directors, HRD
State Agencies with Agreements

Subject: Consumer Price Index (CPI) for Medical Care: 1987 Index and
Percent Change

DATE THIS CPI BECOMES EFFECTIVE FOR HITY~BURTON FACTLITIES: MARCH 12, 1988

This notice provides guidance to facilities obligated to provide
uncompensated services in accordance with the requirements of the
Hill-Burton program. The adjustments included in this notice are to
be used in calculating the adjusted annual compliance levels using the
10 percent method and in adjusting compliance deficits or excesses
from the past year to the current year.

The latest adjustments are based on the yearly average Consumer Price
Index for medical care in 1987 which was recently issued by the U.S.
Department of Labor, Bureau of Labor Statistics, and on the CPI in
prior years. The 1987 CPI for medical care is 462.2. A description
of the calculations for both the annual compliance level arnd the
adjusted excesses and deficits follows. Examples of these
calculatians and the tables from which to obtain the approprlate
adjustments are also included.

COMPUTATION OF AD«NUAL COMPLIANCE LEVEL

Computation of the percent change in the CPI for medical care between
1987 and the base year of 1979 is as follows:

Index Point Change

1987 Yearly Average Index 462.2
1979 Base Year Index -239.7
222.5
Percent Change
Index Point Change 222.5 = 9283
Base Year Index 239.7
Percent Change 22.8
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A, Facility with Grant Assistance — A facility with a fiscal year beginning on >
or after March 12, but before the 1988 annual CPI becomes available in 1989, ‘F
uses the 92.8 percent change when calculating the annual compliance level.:
Application of the percent change to computation of annual compliance levels
under the 10 percent method is illustrated below:

Example:
All Federal Grant Assistance Under Obligation = $500,000.

Federai Assistance Under Obligation x 10% = Base Level

$500,000 x 10% = $50,000 (Base Level)

Base Level + (Base Level x Percent Change in CPI) = Annual Compliance Level
$50,000 + ($50,000 x 92.8%) = $96,400 (Annual Compliance Level)

B, Facility with Loan Assistance - To campute the annual compliance level for a
fiscal year beginning on or after March 12, 1988, multiply each interest
subsidy payment by 10 percent and adjust each by a change in the CPI between
the year in which the Secretary made each payment or 1979, whichever is
later, and the most recent year for which a published index is available,
1987. Use the last column of the CPI Application to 10% Compliance Level for
Loan Facilities table to determine the percentage change. The first number
in the column, 92.8 percent, is the change between 1979 and 1987, Take 10
percent of the cumulative interest subsidy amount through 1979 and adjust it
by 92.8 percent. The second number, 73.8 percent, is the change between 1980
and 1987. Take 10 percent of the annual interest subsidy paid in 1980 and
adjust it by 73.8 percent. Adjust ~each subsequent annual interest subsidy
payment, through 1986, by a change in the (PI between the year of the payment
and 1987. In calculating the annual compliance level for Fiscal Year 1989,
interest subsidy payments made in Fiscal Years 1987, 1988, and 1989 have no
CPI adjustment., Sum these yearly figqures to arrive at the annual compliance
level. (For an example of the calculations, see page 8 of the February 1988
Provider's Guide to the Hill-Burton Uncompensated Services Regulations.)

COMPUTATION FOR ADJUSTING AN EXCESS OR DEFICIT

Computation of the percent change in the CPI for medical care between 1987 and
1986 is as follows:

Index Popint Change

1987 Yearly Average Index =  462,2
1986 Yearly Average Index -433.5
28.7
Percent Charge
Index Point Change | 28.7 = 066
1986 Yearly Average Index 433,5
Percent Change 6.6
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Excess Adjustment

Adjustment of excess amounts earned in a fiscal year beginning March 12, 1987
through March 11, 1988, to be applied to the following fiscal year, is
illustrated below:

Example:
Annual Compliance Level for FY 1989, Beginning July 1, 1988 = $96,400
Excess Uncompensated Services Provided in FY 1988 = $1,000

Excess Uncompensated Services + {Excess Uncompensated Services x Percent
Change in CPI) = Adjusted Excess ‘

$1,000 + ($1,000 x 6.6%) = $1,066 (Adjusted Excess)

Annual Compliance Level - Adjusted Excess = Adjusted Annual Compliance Level

$96,400 - $1,066 = $95,334 (Adjusted Annual Compliance Level)

NDeficit Adjustment

Adjustment of deficits incurred in a fiscal year beginning March 12, 1987
through March 11, 1988, to be made up in the following fiscal year, is
illustrated below:

Example:

Annual Compliance Level for FY 1989, Beginning July 1, 1988 = $96,400
Deficit Amount from FY 1988 to be made up in FY 1989 = $1,000
Deficit + (Deficit x Percent Change in CPI} = Adjusted Deficit
$1,000 + ($1,000 x 6.6%) = $1,066 (Adjusted Deficit})

Annual Cbmpliénce Level + Adjusted Deficit = Adjusted Annual Compliance
Ievel

$96,400 + $1,066 = $97,466 (Adjusted Annual Compliance Level)
If you have any further quéstions, please contact: Office of Health

 Facilities, Division of Facilities Compliance, 5600 Fishers Lane, Room 11-25,
. Rockville, Maryland 20857, 301 443--5656.

Director
Office of Health Facilities
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WHAT IS THE
PUBLIC
FACILITY
COMPLIANCE
ALTERNATIVE

WHAT ARE
UNCOMPEN-
SATED

SERVICES

WHO MUST
PROVIDE
THEM

WHO 1S5
ELIGIBLE
TO RECEIVE

HOW LONG
DOES THE
OBLIGATION
LAST

HOW ARE
THE SERVICES
PROVIDED

WHO MONITORS
FACILITIES'
COMPLIANCE

PART TWO - PUBLIC FACILITY COMPLIANCE ALTERNATIVE

INTRODUCTION

The Public Facility Compliance Alternative (PFCA)
is a substitute method by which publicly-owned
facilities which meet certain qualifications can
fulfill their Hill-Burton uncompensated services
obligation.

Uncompensated services, for the purpose of facilities
certified under the compliance alternative, is the term
applied to health services made available at no charge
or at reduced charges in accordance with your facility's
program of discounted health services.

All health facilities which received grants, loans or loan
guarantees for construction, modernization, or equipment
under Titles VI or XVI of the PHS Act, or any assistance
supplementary to the Title VI or XVI assistance, must
make uncompensated services available.

Persons are eligible for uncompensated services if they:
1) are not covered or receive services not covered

under a third-party insurer or governmental program; and
2) meet the criteria specified under your facility's
program of discounted health services.

Facilities which received grants under Title VI are
obligated to provide uncompensated services for 20 years
from the date the project was completed. Facilities which
received loans are obligated until the loan is repaid.

The period of obligation for these facilities may be
lengthened due to deficits incurred.

Facilities which received funds under Title XVI are
obligated indefinitely.

Uncompensated services must be provided in accordance
with the procedures and policies established by your
facility, and approved by HHS. Your program for
providing free or discounted services must include
objective eligibility criteria and procedures for
notifying potential applicants.

HHS monitors and enforces the uncompensated services

regulations. States may assist HHS with monitoring
and enforcement. ‘
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HOW TO GET
GUIDANCE

HHS sends program information to facilities through
Program Policy Notices. Some States also provide

such materials. Additional gquidance is available from
the State agencies listed in Appendix 2, from the HHS
Regional Offices listed in Appendix 1, and from HHS
headquarters (the telephone number is: 301-443-5656,
or call the Hill-Burton .toll-free hot line information
number: 1-800-638-0742; or, for Maryland residents:
1-800-492-0359). )
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CHAPTER 1

HOW TO DETERMINE IF YOU QUALIFY FCOR CERTIFICATION UNDER
TEE PUBLIC FACILITY COMPLIANCE ALTERNATIVE

CRITERIA FOR There are three criteria for eligibility for the
QUALIFICATION public facility compliance alternative. See ‘ 124.513(b)
Exhibit 1 for guidance.

1. Your facility must be owned and operated by a 124.513{(b)(1)
unit of State or local government, or a guasi-
public corporation. :

A quasi-public corporation is a private, nonprofit
corporation which has been formally given one or
more governmental powers by legislative action
through State legislature,

city or county council.

2. Your facility must provide health services 124.513(b)(2)
without charge or at a substantially reduced
charge to individuals who gqualify for your program
of discounted health services. You
must establish financial and other criteria
for determining. eligibility for your facility's
uncompensated services program. In addition
to income, the financial criteria may include
assets and liabilities. Other criteria may
include residency requirements and specific
types of services which will be made available
at no or reduced charge. You are not required
to use the eligibility criteria specified in
section 124.505(a)}{2), although you may do so.

An acceptable program of discounted health
services must also include procedures, such
as providing notice prior to nonemergency
services, which will ensure that all persons
have an equal opportunity to apply for and
obtain a determination of eligibility for
services. The procedures must permit
providing a determination of eligibility,
where requested, before receiving services.

If your facility makes all services available
to all persons at no or nominal charge, your
program of discounted health services need not
include the procedures specified in this
section.

3. Your facility: ‘ 124.513(b)(3) (1)

a) received an average of at least 10 percent
of its operating revenue from State or local .
government over the previous 3 fiscal years
to support its uncompensated services program.
See Exhibit 3 for guidance; or
: -63~




b) provided in each of the 3 most recent fiscal 124.513(b) (3) (i1}
years, uncompensated services in an amount not
less than twice its annual compliance level

computed under section 124.503(a) of the
regulations.

If you meet the above qualifications, see

Chapter II for instructions on how to apply
for the compliance alternative.
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CHAPTER II

HOW TO APPLY FOR THE PUBLIC FACILITY COMPLIANCE ALTERNATIVE

If you feel your facility qualifies for certification under the
public facility compliance alternative, provide the following
documentation to your regional office. Refer to Exhibit #2,
pages 1 and 2, for guidance.

1.

Documentation to substantiate that the facility is owned
and operated by a unit of State or local government, Or a
quasi-public corporation. In instances where the required
information is in a larger document, please note where it
can be found.

a. If a quasi-public corporation operates your facility, a
copy of the legislative documentation which establishes
the basis for the functions your facility performs.

b. If your facility is operated under a management
contract, a copy of the management contract, if
applicable. Do not submit a copy if your facility
has received prior approval by the Department to
operate your program under the current lease
agreement or management contract.

Documentation about your "program of discounted health
gervices."

a. If your facility operates a no or nominal charge
program, which provides all services to all people at
no or nominal charge, submit a complete description of
the program, including charging and collection policies
and procedures, and a copy of the citation from the
statute, regulation, or other governmental authority
which requires that services be provided at no or nominal
charge.

b. If your facility provides health services at a
substantially reduced rate, submit a complete descrip-
tion of your program, including charging and
collection policies and procedures, eligibility
criteria (income plus any other criteria), procedures
used to notify people about your program, procedures
used for determining patient eligibility, and a copy of
the citation from the statute, regulation, or other
governmental authority which requires that services be
provided at a substantially reduced rate.
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Documentation to substantiate that your facility qualifies
under the 10"percent criterion.

Audited financial statements or official State or local
government documents, such as annual reports or budget
documents, for the 3 mos; recent fiscal years.

Documentation to substantiate that your facility qualifies
under twice the annual compliance method (2 x ACL).

Audited financial statements which shows that yohr facility

provided at least 2 x ACL under your own discounted health
services program,

s

124.513 (b) (3) (i)

124.513(b) (3) (ii)




PROGRAM OF
DISCOUNTED
HEALTH
SERVICES

PERIOD CF
OBLIGATTON

PERIOD OF
CERTIFICATION

WITHDRAWAL OF
CERTIFICATION

CHAPTER III

OPERATION OF AN UNCOMPENSATED SERVICES PROGRAM UNDER THE PUBLIC

FACTLITY COMPLIANCE ALTERNATIVE

Once your facility is certified under the public
facility compliance alternative, your facility is
obligated to provide uncompensated services in
accordance with the program of discounted health
services approved by the Department.

In general, facilities which received grants under
Title VI are obligated to provide uncompensated
services for 20 years from the date the project was
completed. Title VI facilities which received loans
are obligated until the loan is repaid. Facilities
which received Title XVI assistance are obligated
indefinitely.

However, the period of obligation may be extended
for Title VI facilities as a result of deficits
incurred. For example, there are 5 years remaining
in your grant. You also have an outstanding deficit,
as of the time of certification, equal to 2 years'
annual compliance level. Therefore, the obligation
would be extended by 2 years for a remaining period
of obligation of 7 years.,

Certification under the compliance alternative is
effective until withdrawn by the Department.

Withdrawal of certification may occur for the 124.513(d) (1)
following reasons:

1, a material change upon which certification
was based (see Chapter III, page 69); and

2. substantial noncompliance with the alternative
{see Chapter V, page 76).

where certification is withdrawn, a facility will be
subject to the requirements of the general rule.
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CERTIFICATION
UNDER 2 X ACL

PERTIOD OF
OBLIGATION

LEVEL OF
UNCOMPEN—
SATED

. SERVICES

DEFICITS

CERTIFICATION

UNDER 10 PERCENT

PERICD OF
OBLIGATION

LEVEL OF
UNCOMPENSATED
SERVICES

If your facility was certified under the 2 x ACL method
and you did not provide discounted health services at
least equal to that amount, the period of obligation will
be extended by one year for each year the specified level
of uncompensated services was not provided.

If your facility was certified-under the 2 x ACL method,
you must provide discounted health services in each
subsequent fiscal year at least equal to twice the
annual compliance level.

Under the public facility compliance alternative, -
uncompensated services provided in excess of

a facility's annual compliance level cannot be
used to reduce the annual compliance level in a
future year or to complete the obligation in fewer
years,

If you did not provide discounted health services

equal to at least twice your annual compliance

level, you have a deficit., Therefore, an additional
year will be added to your obligation period.

Continued failure to meet the criteria for certification
may result in withdrawal of certification. :

If your facility was certified under the 10 percent
criterion and you did not receive, during the previous

3 years, an average of at least 10 percent of your
operating revenue from State or local government, an
additional year may be added to your obligation.
Continued failure to meet the criteria for certification
may result in withdrawal of certification. (See

"Exhibit 3 for guidance on how to determine the

amount of State and local funding received.)

If your facility was certified under the 10 percent
method, you do not have an annual compliance level.
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REPORTING

WHAT

‘Within 90 days after the close of your fiscal year,

you must submit to the regional office, the
following:

1. A certification, signed by the responsible official
of your facility, that there has been no material
change in the factors upon which the certification
was based; or

2, A certification signed by the responsible official
of the facility and supported by appropriate docu-
mentation, that there has been a material change

. in the factors upon which the certification was
based. If your program was changed, you must send
information, including the date the change occurred,
about the revised program. A material change would
include the following:

a. Your facility is no longer publicly owned and
operated;

b. Initial certification was based on a no or
nominal charge program but your facility is
not currently operating such a program;

c. 1Initial certification was based on a program
. of discounted health services but your
facility is not currently operating such a
program; and

d. Certification was based on the 2 x ACL method
or the 10 percent method but you did not operate
your program in accordance with the plan
submitted for approval,

Where the facility changes its program of discounted
health services and the Department approves the
changes, your facility can continue operating under
the new program. However, if the Department finds
the new program to be unacceptable, it will specify
required changes and will extend your facility's
obligation to compensate for the length of time the
facility operated an unacceptable program.

No form will be provided for your report. The
report. is simply a statement certifying that there
has or has not been a material change in the factors
upon which initial certification was based.

—-59-
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COMPLAINTS

INSTITUTION
OF SUIT

WHAT
RECORDS

Your facility remains subject to the complaint
provisions of the requlations which permit
individuals to file complaints concerning a
facility's noncompliance with the regulatory
requirements. If a complaint is filed against
your facility, the decision will be based on
whether your facility was operating in accordance
with the program of discounted health services you
described and the Department approved.

The vast majority of complaints filed against
facilities in the past were from individuals who
alleged that they were not notified of the uncompensated
services program, Therefore, it is important that you
provide notice to individuals in accordance with your
approved program.

If legal action is brought against your facility
alleging noncompliance with the regulations, notify the
appropriate Regional Health Administrator of HHS within
10 working days after you receive a summons or
complaint. The addresses of the HHS regional offices
appear in Appendix 1.

The uncompensated services records you maintain
establish the basis. for the data you provide in
your annual certification. The following records
must be maintained: '

1. Copies of the documentation used for certification.

2. Documentation to substantiate patient eligibility
in accordance with your program of discounted
health. services.

3. Facilities certified under the 2 x ACL method must
maintain, on a current basis, documentation to
substantiate that your facility met the annual
compliance level for the year or for the period
specified in your program of discounted health
services., ’
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ACCESS

RECORDS

RECORD
MATNTENANCE

The records which document your compliance must be
made available for public inspection, consistent
with personal privacy. Confidential patient medical

 information need not be provided or made available.

If copies of inspected materials are requested by
organizations other than HHS or State agencies, you
may apply a reasonable charge to these requests.
Records must be provided to HHS or State agencies on
request,

Keep records for at least 3 years following submission
of your annual certification letter, except where a
longer period is required as a result of an assessment
investigation. 1In such a case, keep records for 180
days following the close of an investigation. An
investigation is considered closed after HHS issues its
findings.
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ASSESSED

FACILITIES

TITLE VI

TITLE XVI

UNASSESSED

FACILITIES

TITLE VI
FACILITIES

TITLE XVI
FACILITIES

CHAPTER IV

HOW TO MAKE UP DEFICITS INCURRED FOR YEARS PRIOR TO CERTIFICATION

UNDER THE PUBLIC FACILITY COMPLIANCE ALTERNATIVE

124,513(d) (2} (1)

A facility assisted with Title VI funds can:

a) submit documentation, similar to that provided

at the time of initial certification, to substantiate
that your facility was in compliance at the time of
certification; or b) have an additional year(s} or
portion of a year added to your period of obligation
for each assessed deficit year or portion of a year.

A facility assisted with Title XVI funds can:

a) submit documentation, similar to that provided at
the time of initial certification, to substantiate
that your facility was in compliance at the time of
certification; or b) if documentation cannot be
provided, you will have to make up the deficit when
certification is withdrawn.

124,513 (d) {2) {ii)

A facility assisted with Title VI funds can:

a) follow the same procedures stated ahove for
Title VI assessed facilities; or b) submit an
independent certified audit to establish the amount
of uncompensated services provided. The audit must
be conducted in accordance with established policies

“and procedures, and will be reviewed by the Department.

If the audit finds, to the Department's satisfaction,
that no or a lesser deficit exists, the facility will
receive credit for those amounts.

A facility assisted with Title XVI funds can:

a) submit documentation, similar to that provided at

the time of initial certification, to substantiate

that your facility was in compliance at the time of
certification; or b) submit an independent certified

audit to establish the amount of uncompensated services
provided. The audit must be conducted in accordance with
established policies and procedures, and will be reviewed
by the Department. If the audit finds, to the Department's
satisfication, that no or a lesser deficit exists, the
facility will receive credit for those amounts. Any deficit
which still remains must be made up when certification is
withdrawn,
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CHAPTER V

COMPLIANCE UNDER THE
__PUBLIC FACILTTY COMPLIANCE ALTERNATIVE

HHS will investigate complaints against facilities 124.511 (b)
to determine compliance with the uncompensated ‘
services regulations,

This includes reviewing records to see if eligible 124.512(b), (c)
persons, who qualified under your program of

discounted health services, were provided those

services. The investigation will also include

identifying areas of noncampliance and prescribing

corrective action.

SUBSTANTIAL The determination of substantial compliance is based

COMPLIANCE on whether the facility provided uncompensated
services to eligible persons who had equal
opportunity to apply for those services. The
specific factors that will be considered in making
the determination are:

1. Did the facility systematically follow the
program of discounted health services approved
by HHS?

For example, if your program of discounted
health services includes providing notice of
your uncompensated services program to each
person upon admission, then it must do so in
order to receive uncompensated services credit.

2. Can any violations be remedied by corrective
action? '

Where a facility erroneously provides an
individual with uncompensated services at

a reduced charge when the person was eligible
for services at no charge, it can remedy that
error by ceasing collection on the amount
erroneously charged and/or refunding patient
payments improperly collected. However, there
are some violations which cannot be remedied,
such as failure to submit your annual certifi-
ation, which may result in additional years
being added to your uncompensated services
obligation. (See Substantial Noncompliance).

3. Has the facility implemented corrective action
previously prescribed?

If your facility was found in noncompliance with
certain aspects of the regulations and was directed
to take corrective action, it must do so in order
to be eligible to continue to operate under the
public facility compliance alternative,
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SUBSTANTTAL
NONCGMPLIANCE

WITHDRAWAL OF
CERTIFICATION

Facilities found to be in substantial noncompliance
are subject to having an additional year(s) added to
their obligation period. -

The folldwing areas of noncompliance may result in
additional years being added to your uncompensated
services obligation:

1.

2,

4.

Failure to provide notice in accordance with your
program of discounted health services approved by
the Department;

Failure to submit your annual certification;
Failure to maintain records of uncompensated
services provided under your program of discounted

health services; and

Failure to take corrective action prescribed by the
Department. :

A pattern of substantial noncompliance may result in
withdrawal of certification under the public facility
compliance alternative.

where certification is withdrawn, a facility will be
subject to the requirements of the general regulations.
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EXHIBIT 1

FACILITY CERTIFICATION CHECKLIST

' To be used B&Ithe faéility to determine if it qualifies for the

compliance alternative.

Ownership

Is the facility publicly (or quasi-publicly) owned?

(A quasi-public facility is defined as a private
nonprofit corporation which has been formally given one

or more governmental powers by a general-purpose unit
of government to enable it to carry out its work.)

If "yes," proceed to question #2.

If "no," the facility is ineligible for the
public faC111ty compliance alternative.

Control
Is the facility operated by its ownership?
If "yes," proceed to #3.

If "no," documentation must be provided
as stated on DOCUMENTATION list.

‘Description of discounted health services program

a. Does the facility make all services available to
everyone at no or nominal charge?

If "yes," proceed to #4.
If "no," proceed to #3b.

b, Did the facility have a‘program of discounted health
services for each of the 3 most recent fiscal years,
and is it still operating such a program?

If "yes," answer the following questions:

i. Does the discounted health services program

have objective eligibility procedures?

ii. Is notice provided to enable equal
opportunity for application?

iii. Are determinations of eligibility made,
including preservice where requested?

o i




Facility Certification Checklist — page 2

If the answer to any of the above questions
(3b.i through 3b.iii) is "no," the facility is
ineligible for the public facility compliance
alternative. If the answer to all of the above
questions is "yes," proceed to #4.

‘4. BPublic funding support

‘Has a State or local government provided an average

of at least 10% of the facility's funding (exclusive of
Medicare/Medicaid reimbursement) for the 3 most

recent fiscal years?

If "yes," the facility may be eligible for certification.
Please send the required documentation, and we will
process your application.

If "no," proceed to #5.

5. Level of Services

Did the facility provide in each of the 3 most recent
fiscal years, health services at no or nominal charge
or at a discount in an amount not less than twice the

annual compliance level under the Hill-Burton program?

If "yes," the facility may be eligible for certifica-
tion. Please send the required documentation, and
we will process your application. '

If "no," the facility is not eligible for certification
under the compliance alternative.

If you apply for certification under the compliance alternative, you nust

continue to operate the facility’'s Hill-Burton program as reqplred in the

past, until such time as you are certlfled under the public facility
alternative.
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EXHIBIT 2

DOCUMENTATION

(If -after- reviewing the facility certification checklist the facility
believes that it will qualify for the compliance alternative, it should
provide the documentation described below. In instances where the
required information is in a larger document, the facility should note
where it can be found. Numbers correspond to items on Facility
Certification Checklist.)

1)

2)

3)

Evidence of public/quasi-public ownership.

Copy of management contract or lease, if applicable (unless the

facility has the prior approval of the Hill-Burton waiver /recovery
program to operate under such lease or management contract).,

Description of indigent care program,

a. For facilities that charge no or nominal fees to all people for
all services, please provide the following:

i. Description of program;
ii. Charging and collection policies and procedures; and
iii. Citation from statute, regulation, or other governmental
authority which requires that the facility provide

all services to all people at no or nominal charge.

b. For facilities that have a program of discounted health services,
please provide the following:

i. Description of program;
ii. Charging and collection policies and procedures:
iii. Eligibililty criteria (income plus any other criteria);

iv. Procedures used to notify people about the availability of the
discounted health services program; and

v. Procedures for determining patient eligibility.
The above information may be provided by submitting copies of patient

brochures, procedural manuals, annual reports, etc. Please highlight
or note where the required information is included.




Documentation - page 2

4) Annotated audited financial statements or budget documents for the
3 most recent fiscal years, which include the following information:

i. Total operating revenue;

ii. Medicare and Medicaid reimbursement (either received or
claimed);

iii. Sources and amounts of government revenue {excluding capital
appropriations, Medicare and Medicaid reimbursement or
contractual allowances, and other expenses not related to
support of the facility's discounted health program); and

iv. Dollar amount of care provided under its indigent care program
(fFor #5 on checklist). Please explain if this is not
assigned a line item on your audited financial statement.
Do not include bad debts, contractual allowances, employeee
discounts, etc. .
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EXHIBIT 3

FORMAT FOR DETERMINING AMOUNT OF STATE AND LOCAL FUNDING RECEIVED

If the 10 percent method is to be used for recertification, lines 1
through 19 below should be completed for the 3 most recent fiscal years,

FY

1., TFacility's Total- Revenues

FY FY

2. (=) Revenues for Non-Patient Care
Programs
« (=) Revenues for Capital Expenditures

« (=) Medicare Reimbursements

« (=) Any Direct Federal Grants
- (=) Revenues for Patient Care Programs
. State and Local Funds for Indigent
Patient Care Programs
9. % State and Local funds for Indigent
Patient Care Programs
(Line 8 Divided by Line 7)

3
4
‘5. (=) Medicaid Reimbursements
3]
7
8

If the percentage of governmental support is below 10 percent for one or more of the
three years, add total government support (line 8) for the three years, add total
operating revenue (line 1) for the three years, and divide total support by total revenue.

bercent Government Support Dollars for 3 Fiscal Years

Fiscal Year Government Support $

Fiscal Year Government Support §

Fiscal Year Government Support $ _
TOTAL SUPPORT $

3-Year Average of Government Support C %

(Total Government Dollars/Total Operating Revenue)

~-gl-

Operating Revenue $

Operating Revenue §
Operating Revenue §

TOTAL REVENUE $
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PART THREErﬂ COMMUNITY HEALTH CENTER, MIGRANT HEALTH CENTER AND
NATIONAL HEALTH SERVICE CORPS SITE COMPLIANCE ALTERNATIVE

TINTRODUCTION
WHAT IS THE The compliance alternative is a substitute method by
COMPLIANCE which community health centers, migrant health centers
ALTERNATIVE and certain National Health Service Corps sites which

are in compliance with the conditions of their grant
under Section 330 or 329 or agreement under Section 334
of the Public Health Service Act can fulfill their
Hill-Burton obligations.

CRITERIA FOR You may be certified under the compliance alternative if
QUALTFICATION your facility:

1. Receives a grant to operate a community health
center under Section 330 of the Act or a migrant
health center under Section 329 of the Act; or

2. Has signed an agreement with the Secretary under
Section 334 of the Act and ‘the services provided by
the National Health Service Corps professional (s)
constitute all of the medical services provided by
the facility.
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CHAPTER 1

HOW TO APPLY FOR CERTIFICATION UNDER THE

COMMUNITY HEALTH CENTER, MIGRANT HEALTH CENTER, S

" AND NATIONAIL HEALTH SERVICE CORPS COMPLIANCE ALTERNATIVE

NOTIFY If your facility meets one of the above criteria, notify
REGIONAL your HHS Regional Office listed in Appendix 1. Identify all
OFFICE fiscal years, beginning with Fiscal Year 1980, for which your

facility was a grant recipient under Section 330 or 329 of the
Act, or in the case of National Health Service Corps sites,
had a memorandum of agreement under Section 334 of the Act.

EFFECT OF A facility certified under the compliance alternative is not

CERTIFICATION required to comply with the uncompensated services
requlations. It will be certified as having met its annual
compliance level for each year in which it is in compliance
with the conditions of its grant under Section 330 or 329 or
its agreement under Section 334 or the Act relating to the
provision of services at a discount.

PERIOD OF Certification under the compliance alternative is effective
CERTIFICATION until withdrawn by the Department.

WITHDRAWAL OF If your facility loses its grant support or no longer has

CERTIFICATION an agreement with the Secretary, advise your regional office
immediately. Certification will be withdrawn and your
facility will automatically become subject to the requirements
of the uncompensated services regulations for the remainder of
your obligation,
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CHAPTER II

HOW TO MAKE UP DEFICITS INCURRED BEFORE CERTIFICATION
UNDER THE COMMUNITY HEALTH CENTER, MIGRANT HEALTH CENTER, AND
- NATIONAL HEALTH SERVICE CORPS SITE COMPLIANCE ALTERNATIVE

TITLE VI Where a Title VI assisted facility has been assessed as 124.515(b) (1)

having a deficit which has not been made up prior to _
ASSESSED certification, it can make up that deficit by: : 14
DEFICIT i

1. demonstrating that it received grant assistance
under Section 330 or 329 of the Act, or had a
memorandum of agreement with the Secretary under
Section 334 of the Act, for each year in which there
was an assessed deficit; or

2. adding, to the period of obligation, a year (or _
) portion of a year) for each year (or portion of a , -
year) of deficit assessed. i

UNASSESSED A Title VI assisted facility whose compliance has not 124.515(b) (2)
DEFICIT " been completely assessed prior to certification under

this compliance alternative will be presumed to have no

credit for the unassessed period. A facility can make

up that deficit by:

1. demonstrating that it received grant assistance
under Section 330 or 329 of the Act, or had a
memorandum of agreement with the Secretary under
Section 334 of the Act, for each year in which there
was an assessed deficit;

2, adding, to the period of obligation, a year (or
portion of a year) for each year (or portion of a
year) of deficit assessed; or

3. submitting an independent certified audit to
establish the amount of uncompensated services
provided. The audit must be conducted in accordance
with Department policies and procedures. If the
audit finds, to the Department's satisfaction, that
no or a lesser deficit exists, the facility will
receive credit for that period. Any deficit which
still remaing must be made up in accordance with
number 1 or 2 above,

If you wish to have an independent audit, contact
your regional office, listed in Appendix 1, to
obtain an Audit Guide which contains instructions
for independent auditors conducting uncompensated
services assegsments.
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TITLE XVI Where a Title XVI assisted facility has been assessed 124.515(b} (3} (1)
- as having a deficit which has not been made up prior

ASSESSED to certification, it can make up that deficit by

DEFICIT demonstrating that it received grant assistance under

Section 330 or 329 of the Act, or had a memorandum of
agreement with the Secretary under Section 334 of the
Act, for each year in which there was an assessed

deficit. '
UNASSESSED A Title XVI assisted facility whose compliance has not  124.515(b) (3) (ii)
DEFICIT been completely assessed prior to certification under

this compliance alternative will be presumed to have no
credit for the unassessed period. A facility can make
"up that deficit by: :

1. demonstrating that it received grant assistance
under Section 330 or 329 of the Act, or had a
memorandum of agreement with the Secretary under
Section 334 of the Act, for each year in which there
was an assessed deficit; or

2. submitting an independent certified audit. to
establish the amount of uncompensated services
provided. The audit must be conducted in accordance
with Department policies and procedures. If the
audit finds, to the Department's satisfaction, that
no or a lesser deficit exists, the facility will
receive credit for that period.

Any deficit that still remains must be made up when the
facility is no longer certified under the compliance
alternative,




WHAT IS THE
SMALL ANNUAL
OBLIGATION
COMPLIANCE
ALTERNATIVE

WHAT ARE
UNCOMPEN-
SATED
SERVICES

WHO MUST
PROVIDE
THEM

WHO IS
ELIGIBLE
TO RECEIVE
THEM

HOW MUCH
SERVICES
MOST BE

PROVIDED

HOW LONG
DOES THE
OBLIGATION
LAST

HOW ARE
THE SERVICES
PROVIDED.

WHO MONITORS
FRCILITIES'
COMPLIANCE

PART FOUR - SMALL ANNUAL OBLIGATION COMPLIANCE ALTERNATIVE

INTRODUCTION

The small annual obligation compliance alternative is a

substitute method by which facilities with annual
obligations of $10,000 or less and which operate a program
of discounted health services can fulfill their Hill-Burton
obligations.

Uncompensated services, for the purpose of facilities
certified under the compliance alternative, is the term
applied to health services made available at no charge or at
reduced charges in accordance with your facility's program of
discounted health services.

All health facilities which received grants, loans or loan
guarantees for construction, modernization, or equipment under
Titles VI or XVI of the PHS Act, or any assistance
supplementary to the Title VI or XVI assistance, must make
uncompensated services available.

Persons are eligible for uncompensated services if they:
1) are not covered or receive services noct covered

under a third-party insurer or governmental program;

and 2) meet the criteria specified under your facility's
program of discounted health services.

Facilities are obligated to provide annually a minimum
dollar volume of uncompensated services which is the lesser
of: 1) 10 percent of the Federal assistance they received,
adjusted for inflation; or 2) 3 .percent of their annual
operating costs, minus Medicare or Medicaid reimbursement.

Facilities which received grants under Title VI are obligated

to provide uncompensated services for 20 years from the date

the project was completed. Facilities which received loans are .
obligated until the loan is repaid. The period of obligation may
be lengthened due to deficits incurred.

Facilities which received funds under Title XVI are obligated
indefinitely.

Uncompensated services must be provided in accordance

with the procedures and policies established by your _
facility, and approved by HHS. Your program for providing free
or discounted services must include objective eligibility
criteria and procedures for notifying potential applicants.

HHS monitors and enforces the uncompensated services

regulations. States may assist HHS with monitoring
and enforcement.
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HOW TO GET
INFCRMATION

CQOMPLIANCE

HHS sends prdgram information to facilities through Program
Policy Notices. Additional guidance is available from the
HHS Regional Offices listed in Appendix 1 and from HHS

headquarters (the telephone number is: 301-443-5656, or call .

the Hill-Burton toll-free hot line information number:
1-800-638-0742; or, for Maryland residents: 1-800-492-0359).

Following is a step-by-step guide to the regulatory
requirements, with cross references to the appropriate
requlatioris sections and discussion on the effects of
noncompliance.
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CHAPTER I

HOW TO DETERMINE IF YOU QUALIFY FOR CERTIFICATION UNDER

. ...-.THE--SMALL- ANNUAL -OBLIGATTION - COMPLIANCE - ALTERNATIVE . .. — ... ..

CRITERIA FOR

There are two criteria for eligibility for the small

QUALIFICATION annual obligation compliance alternative:

$10,000 or
LESS

1. Your facility's annual compliance level must be
-no more than $10,000 in the fiscal year in which
the regqulations become effective, February 1, 1988
(for any subsequent year, the $10,000 limit for
eligibility will be adjusted by the change in the
CPI available in the year you are applying for the
compliance alternative); and

2. Your facility must provide health services without
charge or at a substantially reduced charge to
individuals who qualify for your facility's program
of discounted health services. You must establish
financial and other objective criteria for
determining eligibility for your facility's
uncompensated services program. In addition to
income, the financial criteria may include ‘
consideration of assets and liabilities. Other
criteria may include residency requirements and
specific types of services which will be made
available at no or reduced charge. You are not
required to use the eligibility criteria specified
in section 124.505(a) (2), although you may do so.

An acceptable program of discounted health services
must also specify procedures, including the
provision of notice prior to nonemergency services,
which will ensure that all persons have an equal
opportunity to apply for and obtain a determination
of eligibility for services. 1In the case of a
preservice request, the procedures must include
providing a determination of eligibility before
receiving services, where requested.

If your facility makes all services available to all
persons at no or a nominal charge, your program of
discounted health services need not include the
criteria and procedures specified in 2 above,

The method for determining whether your facility meets
the $10,000 or less criterion depends on whether your
facility received Title VI or Title XVI assistance.
Following is the step-by-step process for determining if
your facility meets this criterion., If you need further
assistance, contact your HHS Regional Office listed in
Appendix 1, or HHS headquarters (the telephone number
is: 301-443-5656, or call the Hill-Burton toll-free hot
line information number: 1-800-638-0742; or, for
Maryland residents: 1-800-492-0359).
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TITLE VI

Your facility meets the $10,000 criterion if: the
level, computed under the buy ocut formula, divided by
the number of whole and partial years remaining in your
period of obligation (including an additional year or
portion of a year for each year or portion of a year in
which a deficit was incurred and has not been made up),
is not more than $10,000.

Step 1

Calculate your facility's remaining obligation as 124,514 (b} (1) (i) {(A)

described in Part One - Chapter IX, "Buying Out
Early." Use amounts certified by the Department as a
result of an assessment. However, there will likely be
some unassessed years preceding your application for
certification under the small annual obligation
compliance alternative. If this is the case, use the
amounts of uncompensated services reported on the
Uncompensated Services Assurance Report (HRSA 710) for
years unassessed by the Department. Where reported
figures are used, the obligation must be recalculated
once the Department has conducted an assessment and
certified amounts creditable toward the obligation.

Example:
Where: $ 4,975 = FY 1988 Base Compliance Level (1/1/88)
$ 9,000 = FY 1988 Annual Compliance Level
($4,975 x 1.809 CPI Factor)
5 = Number of Years Remaining in Grant
$ 800 = Deficit as of End of FY 1987
.075 = CPI Adjustment to be Applied to Deficit

Then: § 9,000 x 5 = $45,000

$45,000 + ($800 x 1.075) = $45,860 (Remaining CObligation)-

Stég 2

Determine the number of years remaining in your
facility*s period of obligation (the number of years
remaining in your grant or lecan plus the number of
deficit years)., a) If you have multiple grants or
loans, determine the number of years until the last
grant expires or the last loan payment is due. b) In
addition, if you have a deficit which has not been made
up, add an additional year or portion of a year
proportionate to the amount of remaining deficit. To
do this, calculate the remaining deficit as of the year
prior to the year for which you are applying for the
compliance alternative. Divide (use 2 decimal places)
the remaining deficit by the adjusted annual compliance
level (including prior year deficits) for that year,
The number of years remaining in your period of
obligation = a + b.
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TITLE XVI

Example:
Where a facility's fiscal year begins January 1, 1988 and

_ the opening date of its grant was January 1, 1973 (the

20-year obligation, therefore, runs through December 31,
1992), there are 5 years remaining in the grant.

In addition, as of the end of Fiscal Year 1987, the
facility had a deficit of $800. The adjusted annual
compliance level for Fiscal Year 1987 was $9,500. Divide
the $800 deficit by the $9,500 annual compliance level,
which equals .09 deficit years.

Add the 5 years remaining in your grant to the .09
deficit years for a remaining period of obligation of
5.09 years. This means that your obligation, under the
compliance alternative, is 5.09 years, or 5 years and

1 month (round to the nearest month).

Step 3

Divide the amount of remaining obligation (Step 1) by the
number of years remaining in the period of obligation
(Step 2). For example, $45,860 divided by 5.09 equals
$9,010.

If the amount computed in Step 3 above is $10,000 or less
{in the fiscal year in which the regulations become
effective), and you have a program of discounted health
services, you may be eligible for certification under the -
small annual obligation compliance alternative. See
Chapter II, "How to Apply for the Small Annual Obligation
Compliance Alternative.”

For subsequent fiscal years, the $10,000 limit for 124.514(b) (1) (i) (B)
eligibility will be adjusted by the change in the CPI
between the CPI available in the facility's fiscal year
the regulations become effective and the CPI available in
the fiscal year for which you are applying for the
compliance alternative. For example, suppose you are
applying for the alternative in your fiscal year

beginning January 1, 1989. If the difference between the
CPI available in the fiscal year in which the regulations
became effective (Fiscal Year 1988 for a January 1 fiscal
year start date) and the CPI available for your Fiscal
Year 1989 is 6.6 percent, then the $10,000 limit for
eligibility would increase to $10,660 ($10,000 + $660).

For Title XVI facilities, the formula for calculating
whether your facility meets the $10,000 criterion is as
follows: the annual compliance level, plus the amount of
any noncompliance deficits which have not been made up
and the annual compliance levels for any unassessed
periods, is not more than $10,000.
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Step 1

Calculate your facility's annual compliance level as 124.514(b) (1) (ii)(a)
described in Part One, Chapter III.

Step 2

Determine the amounts of any assessed noncompliance
deficits which have not been made up and the annual
compliance levels for each unassessed year.

Step'3

For each unassessed year, the facility may accept no
credit or the facility can suibmit an independent
certified audit to establish the amount of uncompensated
services provided. The audit must be conducted in
accordance with established policies and procedures, and
will be reviewed by the Department. If the audit finds,
to the Department's satisfaction, that no or a lesser
deficit exists, the facility will receive credit for
those amounts. If you wish to have an independent
audit, contact your regional office to obtain the
instructions for independent auditors conducting
uncompensated services assessments.

Step 4

Add the annual compliance level (Step 1) and the amount
of assessed noncompliance deficit and the annual
compliance level for each unassessed year (Step 2) and
subtract creditable amounts certified by an independent
auditor (Step 3). (Step 1 + Step 2 - Step 3 must be no
more than $10,000.) ‘

If the amount computed in Step 4 above is $10,000 or
less (in 1987, the effective date of the regqulations),
and you have a program of discounted health services,
you may be eligible for certification under the small
annual obligation compliance alternative. See
Chapter II - "How to Apply for the Small Annual
Obligation Compliance Alternative.”

For subsequent fiscal years, the $10,000 limit for = 124.514(b)(1){i)(B)
eligibility will be adjusted by the change in the CPI
between the CPI available in the facility's fiscal year
the requlations become effective and the CPI available in
the fiscal year for which you are applying for the
compliance alternative, For example, suppose you are
applying for the alternative in your fiscal year
beginning January 1, 1989. If the difference between the
CPI available in the fiscal year in which the regulations
became effective (Fiscal Year 1988 for a January 1 fiscal
year start date) and the CPI available for your Fiscal
Year 1989 is 6.6 percent, then the $10,000 limit for
eligibility would increase to $10,660 ($10,000 + $660).
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CHAPTER 11

HOW TO APPLY FOR THE
SMALL ANNUAL OBLIGATION COMPLIANCE ALTERNATIVE

If you feel your facility qualifies for certification under 124.514(c)
the small annual obligation compliance alternative, submit the following
to your regional office:

1. Documentation of your "program of discounted health services;"

a, 1If your facility provides health services at a substantially
reduced rate, provide a complete description of your facility's
program of discounted health services, including charging and
collection policies, objective eligibility criteria, procedures
used to notify people about your program, and procedures used
for determining patient eligibility; or

b. If your facility provides all services to all persons at no or
nominal charge, provide a description of the no or nominal
charge program;

2. For Title VI facilities, an Uncompensated Services Assurance Report
covering years not previously assessed or reported;

3. For Title XVI facilities which have received an independent audit,
the audit report.

~05~-
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PROGRAM OF
DISCOUNTED
HEALTH
SERVICES

LEVEL OF
UNCOMPEN—
SATED

SERVICES

PERIOD OF
OBLIGATION

PERIOD OF
CERTIFICATICON

CHAPTER III

QPERATION OF AN UNCOMPENSATED SERVICES PROGRAM UNDER

THE SMALL_ANNUAL.OBLIGATION COMPLIANCE ALTERNATIVE

Once your facility is certified under the small annual
obligation compliance alternative, your facility is
obligated to provide uncompensated services in

accordance with the program of discounted health services
approved by the Department.

Your facility must also provide an amount of 124,514 (d)
uncompensated services not less than that amount

computed in Chapter I for determining eligibility for

the small annual obligation compliance alternative

{Step 3 for Title VI facilities and Step 4 for Title XVI
facilities), : ‘

For each year after the first year under this compliance
alternative, the annual compliance level must be
adjusted by a change in the CPI between the CPI
available in the year in which your facility is
initially certified and the CPI available before the
start of each fiscal year.

In general, facilities which received grants under 124,514 (e) (1)
Title VI are obligated to provide uncompensated services

for 20 years from the date the project: was completed.

Facilities which received loans are obligated until the

loan is repaid. Facilities which received Title XVI

assistance are obligated indefinitely. -

However, the period of obligation may be extended for
Title VI facilities as a result of deficits incurred.
For example, there are 4 years remaining in your grant,
You also have an outstanding deficit, as of the time of
certification, equal to 1 year's annual compliance
level. Therefore, the obligation would be extended by
1 year for a remaining period of obligation of 5 years
(see Chapter 1, Step 2).

In addition, the period of obligation may be extended
where the annual compliance level has not been met under
the compliance alternative.

Under the small annual obligation compliance 124.514 (e) {2)
alternative, uncompensated services provided in excess

of a facility's annual compliance lewvel cannot be used

to reduce its annual compliance level in a future year

or to complete its obligation in fewer years.

Certification under the compliance alternative is
effective until withdrawn by the Department.
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WITHDRAWAL OF
CERTIFICATION

DEFICIT

REPORTING

WHAT

' program to be unacceptable, it will spe01fy required

Withdrawal of certification may occur for the following 124.514(d)
reasons:

1. The facility has failed to remedy areas of
noncompliance identified by the Department:

2. The facility has failed to remedy a change in the
program of discounted health services which was
found to be unacceptable by the Department;

3. There has been a pattern of substantial
noncompliance; or

4. Failure to submlt the annual certification described
below.

You have a deficit if the amount of uncompensated
services you provided in a fiscal year is less than your
annual compliance level for that year, For a Title VI
facility, a deficit incurred under the compliance
alternative will result in the perlod of obligation
being extended until the deficit is made up.

Within 90 days after the close of your fiscal year you 124.509(c)
must submit, to the regional office, the following:

1. A certification, signed by the responsible official
of your facility, of the amount of uncompensated
services provided in the previous fiscal year; and

2. a. A certification, signed by the responsible v
official of your facility, that there has been
no material change in the factors upon which the
certification was based; or

b. A certification signed by the responsible
official of the facility and supported by
appropriate documentation, that there has been a
material change in the factors upon which the
certification was based. This means that if you
change your program of discounted health
services, you must send information, including
the date the change occurred, about the revised

program,

Where the facility changes its program of discounted
health services and the Department approves the changes,
your facility can continue operating under the new
program. However, if the Department finds the new

changes and will extend your facility's obligation, to

compensate for the length of time the facility operated
an unacceptable program.
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COMPLAINTS

INSTITUTION
OF SUIT

RECORDKEEPING

WHAT
RECORDS

ACCESS

No form will be provided for your report. The report is
simply a statement of the amount of uncompensated.
services provided and whether or not there have been any
material changes (and, if so, documentation to support

~ those changes).

Your facility remains subject to the complaint 124.511(a)
provisions of. the regulations which permit individuals

to file complaints concerning a facility's noncompliance

with the requlatory requirements. If a complaint is

filed against your facility, the judgment will be based

on whether your facility was operating in accordance

with the program of discounted health services you

described and the Department approved.

The vast majority of complaints filed against facilities
are from individuals who allege that they were not
notified of the uncompensated services program.
Therefore, it is important that you provide notice to
individuals in accordance with your approved program.

If legal action is brought against your facility
alleging noncompliance with the regulations, notify the
appropriate Regional Health Administrator of HHS within
10 working days after you receive a summons or
complaint. The addresses of the HHS regional offices
appear in Appendix 1,

The uncompensated records you maintain establish the 124,510(b}
basis for the data you provide in your annual

certification. Be sure to keep documentation of the

uncompensated services you provide, so as to

substantiate patient eligibility in accordance with your

program of discounted health services.

If your facility wishes to stop providing uncompensated
services and stop providing notice during a fiscal year,
records must be maintained on a current basis which
document that your facility has met its compliance level
for the year or for the period specified in your program
of discounted health services.

The records which document your compliance must be made
available for public inspection, consistent with perscnal :
privacy. Confidential patient medical information need B
not be provided or made available. If copies of
inspected materials are requested by organizations other
than HHS or State Agencies, you may apply a reasonable
charge to these requests. Records must be provided to
HHS or State Agencies on request. i
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RECORD Keep records for at least 3 years following submission
MAINTENANCE of your annual certification letter, except where a
longer period is required as a result of an assessment
investigation, In such a case, keep records for
180 days following the close of an investigation. an
investigation is considered closed after HHS issues its
findings.
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SUBSTANTIAL
COMPLIANCE

CHAPTER IV

: COMPLIANCE UNDER THE
SMALI ANNUAL OBLIGATION COMPLIANCE ALTERNATIVE

HHS will periodically investigate and assess each
facility to determine compliance-with the uncompensated
services regulations. This includes certifying the
amount of uncompensated services you provided as well as
identifying areas of noncompliance and prescribing
corrective action as necessary.

A facility which substantially complies with the
procedural requirements of the rule will receive full
credit for the uncompensated services it reports, up to

-its--annual compliance level, On the other hand, a

facility which systematically fails to comply with
procedural regulatory requirements will be subject to
receiving no credit for the entire year, despite the
presence of otherwise creditable accounts.

The determination of substantial compliance is based on
whether the facility provides uncompensated services to
eligible persons who had equal opportunity to apply for
those services. The specific factors that will be
congidered in making the determination are:

1. Did the facility systematically follow the
program of discounted health services approved
by HHS?

For example, if your program of discounted
health services includes providing notice of
your uncompensated services program to each
person upon admission, then it must do so in
order to receive uncompensated services credit.

2. Can any violations be remedied by corrective
action? :

Where a remedy is available which results in
uncompensated services being provided to
eligible individuals, the facility will receive
credit for those services., For example, where a
facility erronecusly provides an individual with
uncompensated services at a reduced charge when
the person was eligible for services at no
charge, it can remedy that error by ceasing
collection on the amount erroneously charged
and/or refunding patient payments improperly
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SUBSTANTIAL
NONCOMPLIANCE

WITHDRAWAL OF
CERTIFICATION

PARTIAL
CREDIT

collected. However, there are some areas of
noncompliance which cannot be remedied adequately
and will result in the total loss of uncompensated
services credit, such as failure to provide
individual notice in accordance with its program of
discounted health services.

3. Has the facility implemented corrective action
previously prescribed?

If your facility was found in noncompliance with
certain aspects of the regulations and was directed
to take corrective action, it must do so in order to
receive uncompensated services credit for the period
of time covered by the corrective action.

Facilities found to be in substantial noncompliance are 124.512
subject to receiving no credit for the period of
noncompl iance, .

The following areas of noncompliance may result in the
disallowance of all of the uncompensated services
claimed during that time:

1. Failure to provide notice in accordance with your
program of discounted health services approved by
the Department;

2. Failure to submit your annual certification;
3. Falilure to maintain records of uncompensated
services provided under your program of discounted

health services; and

4. Failure to take corrective action prescribed by the
Department.

A pattern of substantial noncompliance may result in 124.514(d)
withdrawal of certification under the small annual

obligation compliance alternative.

Partial credit may be given when there is neither 124,512(4)
substantial compliance nor substantial noncompliance.

For example, where an assessment finds that your claim

includes amounts for services provided to ineligible

persons according to your program of discounted health

service, the ineligible accounts may be disallowed.
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'APPENDIX 1

ADDRESSES OF HHS REGIONAL OFFICES

REGION I

Cbnnecticut; Maine, Massachusetts,
New Hampshire, Rhode Island, Vermont

Regional Health Administrator
John F. Kennedy Federal Building
1l4th Floor

Government Center

Boston, Massachusetts 02203
Telephone: 617-565-1426

REGICN II
New York, -New Jersey, Puerto Rico,
Virgin Islands

- Regional Health Administrator
26 Federal Plaza.

Room 3337

New York, New York 10278

. Telephone: 212 264-2560

REGION III
Delaware, Maryland, Pennsylvania, Virginia,
West Virginia, District of Columbia

Regional Health Administrator
P.0. Box 13716

3535 Market Street

Room 10200

Philadelphia, Pennsylvania 19104
Telephone: 215-596-6637

REGION IV

Alabama, Florida, Georgia, Kentucky,
Mississippi, North Carolina,

South Carolina, Tennessee

Regional Health Administrator
101 Marietta Tower

Suite 1106 :

Atlanta, Georgia 30323
Telephone: 404-331-2316

REGION V
T1linois, Indiana, Michigan,
Minnesota, Ohio, Wisconsin

Regional Health Administrator
105 West Adams Street

17th Floor

Chicago, Illinois 60603
Telephone: 312-353-1385

REGION VI

Arkansas, Louisiana, New Mexico,
Oklahoma, Texas

.Regional Health Administrator

1200 Main Tower Building
18th Floor

Dallas, Texas 75202
Telephone: 214-767-3879

REGION VII
Iowa, Kansas, Missouri,
Nebraska

Regional Health Administrator
Federal Office Building

601 Bast 12th Street

Room 501 :
Kansas City, Missouri 6410
Telephone: 816-426-5291

REGION VIII
Colorado, Montana, North Dakota,
South Dakota, Utah, Wyoming

Regional Health Administrator
Federal Office Building

1961 Stout Street

4th Floor

Denver,”Colorado 80294
Telephone: 303-844-6163

REGION IX

Arizona, California, Hawaii, Nevada,

Guam, Trust Territory of Pacific
Islands

Regional Health Administrator
Federal Office Building

50 United Nations Plaza

3rd Floor

San Francisco, California 94102
Telephone: 415-556-5810

REGION X ,
Alaska, Idaho, Oregon, Washington

Regional Health Administrator
2201 Sixth Avenue

7th Floor

Seattle, Washington 98121
Telephone: 206-553-0430

- -103-




APPENDIX 2

State Agencies with Agreements with HHS

to Administer the Uncompensated Services Program

There are currently no State Agency agreements.,
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'APPENDIX 3.

~ Thursday. =
December 3, 1987

[T

Part Il

Department of
‘Health and Human
Services

Public Heslth' Sérviée '

42 CFR Part 124

Medical Facmty Constructlon and
Medernization; Requirements for
Provision of Services to: Persons dmb!e
To Pay; Flnal Rule
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Federal_Registep / V_ol. 52, No. 232 [ Thursday, Decémbér"q'.'lQB?‘ / Rules, Aand Regulations

'DEPARTMENT OF HEALTH- AND
HUMAN SERVICES -

Public Health Service
42 CFR Part 124

Medical Facility Construction and
Modernization; Heqmrements for
Provision of Services to Perscns
Unable To Pay

~
[Editorial Note: This reprint incorporates
corrections published in the Federal Register
of Monday, December 21, 1987.] -

AGENCY: Public Health Service, HHS.
ACTION: Final rufe;

SUMMARY: The final rule below amends
the existing regulations governing how
certain public and private nonprofit
health care facilities assisted under
‘Titles VI and XVI of the Public Health
Service [PHS) Act may fulfill the
assurance, given in their application for
assistance, that they would provide a
reasonable volume of services to
persons unable to pay. This final rule
enhances the interest of the intended
beneficiaries of the assurance by: (1)
Increasing facility incentives for

compliance by reducing admmlstratwe -

burdens; and (2} permitting facilities to
receive credit for substantial .
compliance, thus enabling the
Department to focus its enforcement
resources on facilities which are not in
substantial compliance.

DATE: These regulations are effective
February 1,1988, except for

" §% 124.509(c), 124.514(c), 124.515(b}{2)(ii), -

and 124.515{(b)(3)(ii)(B). For additional
information concerning this effective
date, see the discussion of the -

- Information Collection Requireménts-
below.

ADDRESS: Richard R. Ashbaugh
Assistant Surgeon General, Associate
Director for Health Facilities, Bureau of
Resources Development, 5600 Fishers
Lane, Room 11-03, Rockville, Maryland, -
20857, Att'n: Charlotte Pascoe,

FOR FURTHER INFOHMAT!ON CONTACT:
Charlotte Pascoe, 301 443- 5656,
- SUPPLEMENTARY INFORMATION: On

- August 29, 1986, the Secretary of Health .

and Human Services proposed
.amendments to the rules governing what
is popularly known asthe Hill-Burton
Uncompensated Services Program. 51
FR 31000. Health care facilities covered
by the program received construction
assistance under two titles of the PHS
Act—Title VI (the "Hill-Burton Act,” 42
. U.5.C. 291, ef seq.} and Title XVI (42
U.S5.C. 300q, et seq.). As a coudition of

such assistance, facilities assisted under

Title VI were required to give what is
now known as the "uncompensated

services"” assurance. Under section
803{e) of the Act (42 U.S.C. 2910{9}} the’
Secretary was authorized to issue
regulations requiring assurance that— )

there will be available in the facility or
portion thereof to be constructed or
modernized a reasonable volume of services
to persons unable to pay therefor, but an
exception shall be made if such a -

- reguirement is not feasible from a ﬁnanmal

viewpcint,!
Regulations requiring the assurance

. were-issued shortly after enactment of - *
Title VI in 1948, See, 12 FR 6176

(September 18,.1947). This initial
regulatory standard for compliance with
the assurance was general, Beginning in

1972, however, & series of regulatory and -

statutory developments occurred which -
culminated in the detailed requirements
of the present regulations, which were "
issued in 1979. The objectivé of the -
amendments below is to simplify and
increase the flexibility of the-'
regulations, while increasing the
incentives for compliance. Because the
significance of the amendments can be
understood only in the context of the -
requirements of the 1979 regulations, the

pertinent sections of the 1979 regulations -

are suiimarized below, followed by a
discusgion of the public comments on
the proposed rule and the Department's
response thereto. .

1. Summary of the 1979 Regulauons
Following extensive public comment,
in 1979 the Secretary issued the rules
which are codified at 42 CFR Part 124,
Subpart F. 44 FR 29372 (May 18, 1979). .
These regulations established a fixed -

dollar annual compliance standard—the

lesser of 3% of the facility’s operating
costs {less Medicare and Medicaid -
reimbursement) or 10% of the Federal

.financial assistance it received. 42 CFR.

124.503{a}. A facility that did not meet
its annual quota was reguired to make
up the deficit in the amount of

" uncompensated services provided in

later years. 42 CFR 124.503(b). In
addition, the facility was required to
institute an affirmative action plan .-
designed to prevent recurrence of the
deficit. 42 CFR 124.504. A facility could
also get credit for "excess"—thatis, - -

"1 The assurance required by statute of Hile XV ‘
ussisted facilities, of which there are,only 38,.was

-as follows: .
reasonable assurance that at all imes after

ko

such application {for Titte XVI assistance) is
upproved * * * (ii) there will be made available in
the facility or portion thereof to be constructed, .

modernized or converted a ressonable volume of - .

services to peraons unable to pay therefor and the
Seoretary, in deter’mmmg the reasonableness of the
valume of services provided, shall take into
consideration the extent to which compliance is -
feasible from a financial viewpoint.

Bection 1621(b)(1)(K}, 42 11,5.C:300s-1 [b}[‘l}[l()
ay rcdwtgnatcd by Pub. L. 88-79. .

uncompensated services provided over

"and above its annual quota—and credit

that excess against its quota in a future

".year. 42 CFR 124,503{c). The 10%

compliance level, and the deficits and

. excesses, were required to be adjusted
. by a factor that reflects inflation, the so-

called “inflation factor.”.42 CFR

- 124.503(d). In each case, however, the

facility could only count a portion of the,

. _cost of the service provided toward the

quota, the so-called “allowable credit.”
42 CFR 124.502. Facilities were required
to exclude third party payments

- {including payments from Medicare and

Medicaid) from the quota, and also

‘could not count towards the quota the

differential betweén the amount of third

. party reimbursement and allowable -

credit where required by the third party
program to accept the reimbiirsement as
payment in full for service. In addition,

" the regulations provided that services-

disallowed as unnecessary by a
Professional Standards Review

‘Organization (PSRO) muost also be
‘EXCIUded 42 CFR 124.509.

The 1979 regulations estabhshed

‘natjonal eligibility criteria, based on the
. poverty ingome guidelines presently

issued by the Department. 42 CFR
124.506, The criteria considered only
income, not assets, and a mandatory

- procedure for calculating income was

provided, /d. Facilities were given

* limited discretion to decide how to

allocate their quota of uncompensated
services among eligible persons. 42 CFR

124507, Facilities could.credit services -

toward their quota only if they made an -
eligibility determination within two

'working days of a request for

uncompensated services and met certain
other requirements, 42 CFR 124.508.
‘The 1979 regulations contained

_explicit requirements for notice,

including that written notice be given to
each person seeking service in the
facility. 42 CFR 124.505(d). In addition,
facilities were required to publish and
post riotices and under certain
circumstances to provide notice to the

" local health systems agency (HSA). 42

CFR 124.505. The regulations contained

* “a number of reperting and

i'ecordkeeping requirements, 42 CFR
124,510, .

On September 18 1946, the
Department issued final rules amending
Subpart F to establish a compliance
alternative for certain publicly-owned
facilities, 51 FR 33208. The provisions of
the September 18, 1986, rule have been
incorporated, with a few minor edltorla]
changes, in the rules below, .
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i1 Backgmund and Summary of Public
Comments and Poticies of the Final Rule

A, Pmoosrﬂd Rutle

The basic objective of the: 1979 -
regulations was to.assure that recipients

of Titles V1 and XVI funds who'gave the -

uncompensated services assurance
provide services free or below cost to
persons who cannot afford to pay for.
them within the context of sound
planning for and management of the
delivery of health care services. The
proposed rules retained the basiz -
policies of the 1879 rules, but refined
some provisions in order to lessen-the

‘adminisirative burden of compliance for - -

facilities, whilz increasing the incentive
for compliance by facilities in order to
protect the mterests of the intended
beneficiaries of the assurance. The
‘proposed rules thus sought to establish
balance among thie basic principles .

inherent in'the proper operation of.an -

- uncompensated services program: (1)
The provision of a “reasonable volume”
of free or below cost health services to
eligible persons; (2} the provision of
reasondble end equal opportunity to
such persons to apply forand receive
those services; and (3) the '
documeéntation by facilities that a
‘“reasgnable volume™ of services and
oppdrtunity to apply were provided.

h 1979 regulations relied on strict
adherence lo the procedural .

requirements to-establish whether or not
each patient's uncompensated services .

account is creditable toward a facility’s
obligation. They provided no hasis for
obtaining credit on other grounds, such
as a facility's substantial compliance
with the-three basic principles above.’
‘This skewed the incentive for
comphance toward some regulatory
requirements and-away from others. It
also consumed the Department's- limited

resources in account-by-account audits

of individual facilities, lessening its -

" ability to monitoer the universe of Hill-
Burton facilities for systemlc problems
of compliance.

‘The proposed rules. addressed this
problem by eliminating or relaxing a
number of the more technical :

_requirements of the 1979 rile, such as’
the requirements relating to publication
of allo¢ation plans, timing of .

. determinations, timing of deficit make- -

up, and reporting and recordkeeping, In

addition, they departed from the
accouni-based approach of the current
rules as the benchmark of compliance.’

Instead, under the proposed rules, a

facility in substantial compliance with

the requirements necessary for the
proper operation of an' uncompensated

. services. program would-be given eredit '

for its complisnce, while & facility .

showing a pattern of sibstantial
noncompliance with major substantive
prowsmns of the rule would be subject
to receiving no eredit for the period in

- which noncempliante was found. See,

proposed § 124.511(b}(1) aid "~

& 124,512(c). A certification of - .
substantial compliance would be based
on procedures determined by the
Secretary to be sufficient to establish
compliance, including examination of
the systems that facilities put in place to
comply with the notice, recordkeeping
and detérmination of eligibility -
requirements, as well as their
compliance -with tle reporting
requirements-The proposed rules also
restructured and simplified the

regulatory language of the 1979 rulesin
certain respects in order to help achieve -

compham‘e by facilities through

- promoting a better understanding of the
. regulatory requirements. See, for

example, proposed § 124.505{a}(1)

"{relating to eligibility criteria), § 124.507

{a) and {b} {relating to eligibility -
determinations), $124.503(b) [relatmg to
deficits), and § 124.508 (relating to )

- cessation of uncomperisated services}. .

The proposed rules also proposed a
more Hexible compliance standard for
facilities with small {$10,000 or less)
annual compliance cbligations and
which routmely provide free or below
cost services to persons determined by -
the facility, under a program based on

abjective criteria, to be unable to pay for

them. Facilities that qualify would be
eligible for certification by the
Secretary, pursuant to which they would
be required only to comply with the
requireinents of the program of
discounted services upon which the

- gertification was based, along with

ancillary repérting and recordkeeping

requirements, as lang as the certification
was in effect. See, proposed §124.514. In
"addition, it was proposed to exempt ©
- certain federally funded centers that are
required by Federal law to provide free -

and below cost services, from the
procedural requirements of the tules.
See proposed § 124.503{d). Fmal]y,
method of determining credit for
facilities whose compliance had not
been previously completely assessed
prior to the effective date of the new
rules was proposed. See. proposed

& 124.511{b¥1){ii}.

B. Public Comments and the
Department's Responses

- The Departinent received 80 pubhc
commcnts on the proposed rules from
health care facilities, legal services
organizations, consumer groups, State
officials and consumers. About 68% of.

substantive ooncems ratsed in the'

" public comments, and the Depdrlrnent s

responses ta the comments are set ot .
below. .

1, Quohfymg Services
Proposed § 124. 503[3)[2] eutabhshed

? criteria; implicit in the 1979 regulations,
Tor services that quahfy as

uncompensated services. This section
elicited no substantive comment. In light
of the révisions relating to the standards
Tor substantial compliance and i
‘substantia! roncompliance, chscussed in

"section 11 below, proposed

§ 124.503(a){2) has been deleted as -
unnecessary. For the same reason, the
refererice inproposed §124.502(}}{1) to .-
the determination of the amount of .
uncompensated services has been
deleted. See, § 124.511(b)and

§ 124,512(c).

. 2. Deficits

The proposed rules made exphcu the .
dichotomy present in the 1979 rules -
between types of deficits; in the
proposed rules, they were termed -
"]ustlfiable deficits” and

“noncompliance deficits”. Seé, proposed
§ 124.503(b)(1). While the proposed rules

. continued the policy that justifiable

deficits could be made up at.any time’

_during or :mmediately following the |,

facility's period of obligation (ses,
proposed § 124.503(b)(2)(i}), they -
provided that make-up of

‘noncempliance deficits had to begm .

immediately. However, in contrast to

" the 1979 rules (which pro\nded that the
“ deficit must be made up in the next year,
. if the facility t6 financialty ableto do -

$0), the proposed rules provided for
spreading make-up of the deficit amount

. over the remaining period of obligation. -

The main criticism of this section was
that i permitted make-up of deficits to -
be postponed indefinitely; the .
comumenters argued that the pohcles of
the 1979 rules should be retaitred, as
there is an'immediate naed for
uncompensated services. Several

‘nursing home orgamzauons argued thit
‘the proposed rules did nothing to

alleviate what they termed the problem

. of "compounding deficits.” A State -
“agency argued that the déficit
calculation shonid be simplified so that

a provider could do'it, while a public

. intergst group queshoned whether

failure to read the providers’ manual |

"constituted “justifiable” ioncompliance;

The Department has revised the =
affirmative action plan requirement to
provide for accelerated make-up. where
the facility fails to comply with that -

' requirement. See, § 124. 503{b}(4; below._
these supported the proposed rules, The -

Qtiherwise, the final rule T réemains as -
proposed. The comments critlclzmg the
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proposed rule as permitting indefinite’
postponement of the deficit make-up .
mischaracterize both the 1979 and the
proposed rules. The proposed rule was
identical to the 1979 rules with respect
to justifiable deficits, Compare,
§ 124.503{b){1) of the 1979 rules and
proposed § 124.503(b)(2)(i). Nor does the
final rule permit indefinite

" postponement of deficit make-up; to the

. contrary, deficit make-up must begin
immediately. See, § 124.503(b)(2)(ii)
below. Under § 124, 503[b][4) below, a

- facility that incurs a deficit is required

" to institute an affirmative action plan
designed to enable it to meet its arinual
compliance level which, under
§ 124.503(b){3](iii), includes a portion of
the deficit. Thus, the affirmative action
plan requirement further promotes the
make-up of noncompliance deficits, as
does the change to § 124.503(b)(4)
providing for the potential for

~ accelerated make-up where there is a

.. failure ta comply with the plan

requxrement. With respect to the

remelnmg comments, the Department

believes that the' ohanges elsewhere in

the rule should help nursing homes

avoid deficits, We disagree with the

" comment regarding the need to simplify

calculation of the deficit make-up, as the

calculation of the deficit under

§ 124.503{b)(3) requires only one -

‘additional, simple arithmetic calculation

compared to the 1979 rules. Finally, -

what constitutes a "justifiable deficit" is .

- made clear by § 124.503(b)(1)(#).. which
also clarifies that a deficit due to failure
to follow the applicable procedures is
not justifiable. -

3. Excesses

The proposed rules proposed_a new
method for calculating the amount of

" excess (i.e., uncompensated sérvices in
excess of a facility’s annual compliance

level) a facility needs to “buy out” of its
" uncomperisated services obligation. The
by out formula proposed sought to
remedy two anomalies that had become
apparent under the buy out formula .of
the 1979 rules, First, it proposed that a-
‘three-year average of a facility’s annual

compliance levels constitute the basis of .

. the formula, to remedy the prob]em
occasioned by abnormal swings in .
compliance levels due to. unusually large
Medicaid or Medicare reimbursements
in a particular year. See, proposed

". §124.503{c){3){i}. Second, it was
proposed to change the formula for

" recipients of loan assistance to lake into

account subsidies received after the buy”

out year. See, proposed’

§ 124.503(c)(3)(ii). In addition, it was"
proposed to require that any claims of
excess over 100% of a facility’s annual
compliance level be substantiated by an

‘independent audit, See, proﬁoSed

§ 124.503(c)(4).

The proposed changes to the buy out
formula received little comment, with
one'legal services organization

commending it and a hospital cntlclzmg '

it on the ground that it penalized -

facilities with multiple grants where the

20-year period of one or more grants had

" recently expired. The proposed

independent audit requirement,
however, received extensive comment.
In general, facilities claimed that it was
an unfair and costly requirement, thh
no logical basis, Consumer groups, on’
the other hand, argued that the -
requirement should be extended to the
entire claim of excess, on the ground |
that facilities usua!ly overstate their
excess.

The Department agrees w1th the
comment relating to the multiple grant
situation, and has revised the buy out
provisions in the Final Rule. It -
establishes a buy out formula pegged to
the number of yedrs remaining under
obligation for each grant. See,

§ 124.503(c)(3)}{i{A} below. Further, the
buy out section has been reorganized to
accommodate this change. The buy out
formulas retain the differentiation )
between grant and loan assistance, as in
the proposed rule, but are now limited fo
the method of calculating the annual
compliance level in the buy out year,

* This linkage is similar to that in the

existing rule, except that the buy out
formula whichis linked to the three
percent method in the rule below

provides for using a three-year average, .

See § 124.503{c)(3}{ii) below. This
provision parallels the proposed rule.

.The Department has also excepted

facilities certified under §§ 124,513,
124.514, and 124,515 from the provisions
relahng to excess. In the Department's
view, an early buy out should be
available only under the conditions of
the main-regulations,

. The Department has deleted the .,
proposed requirement for an .
independent audit for claims of excess.
The Department’s new assessment’
approach, described more fully below,
will be applied to such claims, which
makes the proposed requirement_
unnecessary. This resolution of the issue

also responds to the consumer concern -

that the entire claim of excess should be

: audlted
-4, Notlces

The proposed rules proposed to
continue the notice requirements of the
1979 rules with only minor changes. The
requirement that health systems
agencies {HSAs}) be natified was
deleted, in. ltght of the phasing out of
such agencies in many areas. (Since

- publication ‘of the proposed rules. Tltl,e

XV of the PHS Act has-in fact been
repealed.) The requirement that notice
of the facility’s allocation planbe

'publ:shed 60 days prior to its fiscal year

was modified 16 require publication at
any time before the beginning of the

“fiscal year, See, proposed § 124.504(a).

Similarly, proposed §124.506(c) -
permitted revision of a facility's
allocation plan effective upon
publication. Finally, the individual
written notice requirement was modified
to be consistent with the proposed

" changes to the ellglblllly determination .
' requirements. See, proposed -

§ 124.504{c)(1){iv). .
A cotiple of facilities objected to the
individual written notice requirement as

" burdensorne, one suggesting that the -

notice should be distributed only to -
persons claiming to be no-pay or self-

" pay. A nursmg home argued that it was

futile, since their uncompensated .
services are committed on the first day
of the fiscal year. The ma]orlty of the

‘ comment_s on the notice provision,

however, objected to the elimination of

“the requirement that facilities publish

notice 60 days prior to the beginning of .
their fiscal year. In general, the -
commenters argued that this change
deprived them of an npportumty to
comment, since the plan {and any
revisions) was effective upon ]
publication. To remedy this problem, a

- couple of commenters suggested that the

plans have a delayed effective date.
Other commenters objected to the
proposed rule on the ground that it -
wauld require them to search the legal

" - notices'section every day, which ihey

claimed was impractical.
The Department agrees that the

commenters have raised a valid concern.

regarding the elimination of the 60- day
notice requirement. It has accordmgly
accepted the suggestion for a deldy.in
effective date as the most reasonable

" means of accommadating both the

consumers groups’ need for the - -
opportunity to comment on allocation
plans and the facilities’ need for
flexibility in issuing and revising them,
Thus, the publication requirements in
§ 124.506 have been revised to provide

 that allocation plans (initial and revised)

may not bécome effective until at least
60 days following publication. See, . -
§ 124.508 (a}{2), (b)(2) and (c). It.should °

" be noted that the publication S
. requlrement has been changed shghtly

( no eatlier than") from the requirement
in the 1979 regulahons. The purpose of -
this is to give facilitips ﬂex1b1hty to

publish more than 60 days in advance of .
a fiscal year or other date and still have

a new plan effective on the dafe
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specified. The Department disagrees

‘that such & requirement imposes an .

‘ unfair burden on corisumer groups to
check the newspaper, Such an effect is
minimal and in any event-does not
outweigh facilities' need for flexibility in

the publication fequirements, which has

been demonstrated in many
assessments. Mareover, the consumer -
groups’ assertion of increased burden- -
derives from a misunderstanding of the
1979 rules; under the 1979 rules, there is
no date certain for publication of the
allocation plan, us the present 80-day
~ requirement is simply a minimum, -
The Department has not accepted the
comments urging restriction of the
individual written notice requirements.
Restricting provision of the individual
wrilten notice to only those persons who
declared themselves 1o be self-pay or
no-pay would leave uninformed persons
who might later become eligible due to
an intervening change in circumstances.
Nor does the fact that the notice .
requirement may be inappropriate for
one or a few nursing-homes made it
inappropriate for the universe of .
regulated facilities. Thuys, the individual .
written notice provision remaing as
proposed. See, § 124.504(c] below.

5. Eligibility Cnter:a

The proposed rules proposed to revise

the eligibility criteria to clarify that the
- existence of third party coverage for
medical services eliminates elsglblhty
for uncompensated services. See,
proposed § 124.505{(a)(1). This policy is
consistent with longstanding practice
and the Federal view of the
uncompensated services program as a
. program of "last resort.” See, for
_example, the discussion at 44 FR 29394,
. May 18;1979. In addition, propased
§ 124.505 shghtly modified the methods
of compuling income by requiring the
use of income precedmg the request for
uncompensated services, rather than
preceding the determination of
eligibility. Proposed § 124,505(a){2) and

proposed § 124.505(b) also updated the

current requirements, by referencing the
“poverty. line” issued by the
Department, in accordance with section
683(c)(1) of Pub, L. 97-35. Consistent -
with the current administrative practice,
proposed § 124.505{b} established in the
regulations that revisions of the poverty
line would be effective 60 days
following publication in the [Federal
Register. .

These provisions generated only a
couple of comments, dne favorable and
one suggesting that lcoplioles-in the
‘eligibility criteria be closed: The
Department has not’ accepled the latter

" - suggestion, as.it ls of the view that the

reasons supportmg the adoption of the

eligibility criteria in 1979 remain valid,
particularly for monitoring purposes.
However, the Department believes. that
the eligibility critéria should bié clarified
ta make explicit what was dmiplicit in the
1979 and the proposed rules, i.é, that a
facility’s allocation plaii also affects .
ellglblhty. This condition is now
reflected in § 124.505(a}{3) below.
Otherwise, § 124.5051 remains as

" proposed.

6. Allocation Plaes

The proposed rules retained the -
allocation plan requirement of the 1979
rules. Facilities would retain their

. discretion to determine certain specified

elements of the allocation plan,

" including determining which services to

make available as uncornpensated
servrces. and whether to offer these
services to Category B patiernts.
Proposed '§ 124.506(b}(2)-modified the”
1979 rule by providing that'a facility
would be required to operate under its
old allocation plan unti! it pubhshed a
revised allocation plan.

Aside from the timing issue, dlscuased
in section 3 above, these ohanges

received no comment. The Department *

has accordingly retained them

essentially as proposed, ‘except for the

timing changes and a clarification of the
presumptive plan requirement which
reflects current practice and the

_ restructuring of the regulations. See,

$ 124.506(b)(2} below.
7. Determinations of Eligibility

Proposed- § 124507 retained the basic

policies of the 1878 rules in most
respects, bul clarified servera! points
that have proved confusing. Proposed.

§ 124,507(a) clarified that determmdhonS'

must be written, while proposed
§ 124.507(b) clarified that demaislare a

form of determination and spelled out

the requirements for conditional
detéerminations. The major change to the
determination requirement was
proposed § 124.507(c), relating to the
timing of determinations. The proposed
rule kept for hospitals and most other -
facilities the requiremerit of a two-day
determination of eligibility in the case of
requests for service made before
admission or treatment, but eliminated
the two-day requirement in situations :
where liability for the cost of the
services has already been assumed.
Thus, proposed § 124.507(c)(2) prov1ded
that were the request for
uncompensated services is made durmg
or after receipt of services, the
determination must be made before the
close of the first full billing petiod

following the request. Proposed

§ 124, 507[0] contained parallel

.provisions for nursmg homes. however,

it required nursing homes to make
determinations of ehglblhty within 10
working days, but no later than the date
of admissign for requests made prlor to.
admlsslon

Proposed § 124.507 ellclted numemus
cominents. Providers generally ohjected

‘that the two-day requirement of the 1979

rules was unfair and unworkable and

advocated even greater relaxation of the’

timing requirernents. Consumer groups,
on the other hand, cbjected to the
propesed relaxation of the timing
requirements, en varicus grounds, Some

- objected that loosening of the

requirements was unnecessary,.as the
existing requirements were not

" burdensorme, with determinations heing

encompassed in the pre-admissian

' soreenmg process or taking "2-3

minuates.” Others were concerned that
lengthening the interval in which
eligibility determinations could be made
would lead to increased eoliection -
activity by facilities or would cause
poar people to bedischarged or to check

-out of hospitals prematurely. Alegal

services organization commented that .
the proposed language relatmg to
denials wes an improvement. -
Commenters on both sides requested
clarification of the term “first full billing
pefiod.” A consumier group also’
requested that the provision for -
conditional determinations be ohanged
to provide that conditional
determinations must be finalized within’
two days of when the verifying - .
information is received. With respect to
the proposed provisions for nursing
homes, a long-term care association
supported the proposals. A long-term
care provider, however, suggested-that

10 days was too short a period in which -

to receive verihcataon. a8 Medicaid
eligibility is not usually Verified in less
than 30 days; anotherpomled out thal
the requirement that pre-service
determinations be made no later than

. the date of admission might require
- same or next-day determinations where

the request is made just before
“admission.

The rule below is changed very little
from the proposed rule. In response to

the requests for clarification of the term.

“first full billing period,” the term has

- been changed to "first full billing cycle.”
 See, §124.507(c}{2) below. Itisour ~

understanding that the latter term

reflects general usage and is commonlyf

understood by providers. In'any event, it

is the‘intent of this language to -preclude
‘collection for the services in question .-

prior lo the eligibility: delermmahon In :
its use of the term “first full billing
cycle,” the rule recognizes that a Hill.
may be issued where a‘request for
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services is made close to the end of a
billing cycle with lLittle opportunity for -

the facility to stop'the billing process. -
‘Once a request is made. however, it
“must be acted upon in a time frame

" designed to preclude collection activities °
or any additiona} billing; i.e., the close of -

the next billing period. Otherwise, the

facility will be out of compliance with '

§ 124.507(c){2} with respect to that

accounl, Accordingly, these changes

respond to the consumer concerns that -

the change in.the determination .

requirements will léad to a substantial

increase in collection activities,
The word “admission” in proposed

§ 124.507(c)(1}{i) has also been changed

to “digcharge,” to be consistent with

longstanding program prachce, which
regards any request made prior to
discharge as pre-service. A parallel -
change has been made to § 124.507(c){2}
with respect to inpatient hospital
seérvices. Sectiona 124,507{c){1)(ii) and
124.507(c)(2} continue to peg the timing

of determinations to the date of .

admission for nursmg hoine services as

the long—term nature of most admissions

- would make futile a policy tied to

discharge. Finally, in response to'the

. concern raised regarding the timing of

- nursing home delerminations, the words

-*two days following” have been
ingerted in § 124.507(c)(1)(ii} below.
Otherwise, § 124.507 below remams as
proposed.

The Department believes thﬂl the
balance struck in the rules below is a
reasonable accommodation between’
providers’ need for increased flexibility

- and patients’ need for tlmely
‘determinations prior o service. From a

- facility standpoint, tying the -
determmanon requrrement to the
facility's billing cycle should mesh with
facilities’ internal accountmg and’

" bookkeeping processes. The Department-
accordingly rejects the providers’
requests for further relaxation of the
timing requirements. It also rejects the
consumer requests that the two-day
requirements of the 1979 rules be
retained. The Department's experience -
in numerous facility assessments has
shown that, contrary to the commenters’

~ claims, the two-day requirement has
been a major compliance problem for °

. many facilities.-In the Department's
judgrnent, these compliance problems
typically are due to the incompatibility
of the requirement with facilities' ysual .
internal accounting and management
Tequirements, rather than willful refusal
to comply with the law, With respect to'
the concern regarding premature
discharges, the change in

. §124.507(c)(1)(i) and (2} from
“admission” to “discharge” preserves

" the two- day requirement intact for alf

requests made during hospitalization,
The comment criticizing the timing

- requirement regarding conditional -

.determinations is likewise rejected. The
proposed requirement merely brings
forward the requirerent of the 1979
rules; singe, in our experience, that
requirement has not been a major
source of complaints or compliance
problems, we are retaining it unchanged.

- Finally, we note that the criticism of the

10-day requirement for long-term care .

- facilities as insufficient to,permit

verification of third party coverage is

misplaced. The proper procedure, where '

the existence of third party coverage is

" -in question, is to make a conditional

determination within the 10-day”™ .
determination period; the determination

- should then be finalized when the

information about third party coverage
is prov1ded to the facitity.

8. Cessation of Uncompensated Semces

Proposed § 124.508 sets forth the
conditions under which a facility may
cease providing uncompensated -
services. The conditions simply made
‘explicit and drew together the same
requirements in the 1979 rules. This
section received no substantive public
comment. It has accordingly been
retained essentially as proposed, There
is only a minor change reflecting

reorganization of & portion of the posted

notice requirement. See, § 124.508(a)(2).

- In addition, parallel provisions have

been added for facilities certified under
§ 124.514, to reflect the addition in

'§ 124.514(d) of a compliance level for
guch facilities. See, § 124.508(b).

9, Reporting’

The proposed rules proposed
elimination of the requirements of the
1979 rules that facilitie’s provide copies
of their allocation plans, published.

notices and reporting forms to the HSAs -

for their areas. Ancillary reductions in *
reporting were also proposed in the

- community and migrant health centers

and small facility comphance
alternatives,

The changes in the reporting .
requirements attracted little comment,
One public health department remarked
that the reporting requirements of the
1979 rules were onerous and sought

" exemption for public facilities while a

prlvate nonprofit fac1hty suggested that
reporting would be easier if it were

required annually instead of trlenmally. _

Sectiori 124.500 below remains as
proposed, except for editorial changes
necessary lo integrate provisions
relating to the public facility compliance
alternative, adopted on September 18,
1988, into the general regulation and a

change to clarify the reporting

“obligalions of facilitiea certified under ‘

§§ 124.514 and 124,515, See, § 124.509(b),

- (¢}, and {d). The Department notes that

the existence of the public facility
compliance alternative responds to the

- concern of the public health department

described above. The Department has
npt accepted the siggestion that it

. require reports on an annual, rather than

triennial, basis, as it is of the view that
for most facilities such a change would
inerease the b‘urden of compliance.

10. Record Malntenance

The 1079 rules required facilities to
retain their uncompensated services

records for 180 days following the close
. “of the Secretary’s investigation under 42
CFR 124.511{a} {which covered both

complaint investigations and .
assessments), The proposed rules would

- have modified this requirement to

require facilities to retain records for
three years following submission of their
compliance report or 180 days following
the Secretary's certification of

- compliance or close of the Secretary’s
. investigation, whichever is less. See,

proposed § 124.510(b). The commumty

_and migrant health center prowslons

likewise represented a major reduction
in recordkeeping requlrements for such
cenjers.

The proposed mod]f}catlon of the

" record retention requirements elicited

numnerous comments, The comments of
provider organizations were generally
favorable, although one provider urged

- that the rule be'modified to make clear

that patient advocates conld not see
individual patient records, as it is too
expensive to delete identifying .
information, Consumer groups, however,

_uniformly opposed the proposed

changes; They argued that the proposed
change would permit facilities to, in .
some cases, retain records for less than

a year. This shortening of the record-
retention period would, it was argued,

-permit facilities to avoid monitoring by

legal services organizations and others
and erect insurmountable problems of
proof where a patient seeks to use the
Hill-Barton uncompensated services
obligation ag'an affirmative defense to a
collection action, One organization
asked whether, where a facility has
destroyed its records as permitted by
the regulation, the Department would

" accept its triennial report at face value.

The Department views the consumer
concerns, as largely misplaced, in that
they proceed from a misunderstanding

_of the 1879 rules, as well as from a -

misconception of how the record

" retention requirements well interface

with the substantial compliance
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approach of the rules below and the
" increased efficiency in the audit process-
that'it projects. Under the 1979 rules,.’
facilities were permitted. to destroy their
records relating to an assessmént ora
complaint 180 days following the close
" of the assessment or complaint
investigation, Ses, the lasi senterice of-
§ 124.510(b)(1) of the 1974 rules, The
rules below mddify this provision only
slightly to require facilities to maintain
their records for the lesser of 180 days
following the close of an assessment
investigation or three years a[ler
submission of the report covering that
period required under § 124.509, unless
the Secretary asks that the records be
retained for a loniger period. See,
§ 124.610{(a)(2). The rules below delete
the reference to a complaint
investigation because all records,
including those related to a complaind,
must he retained in accordance with’
§ 124.510(a}(2). '

Based on its new audit methods and
the efficiencies it expects to realize
under the substantial compliance
approach, the Department expects to

- investigate most facilities within-the
three-year period, so that the former
date should control, not the latter. Thus,
for the majority of facilities, the period
of time which records are. actually
required Lo be kept should decrease.
subslantially. It is true that under this
system, as-one commenter noted,

‘records will in many cases be Tequired
to beretained for less than three years,
but this will cecur only because there
has beent an assessment investigation .
which has been closed by the Secretary.
The same result is possible, altheugh
less likely, under the 1979 rules. Finally,
as noted above, the rle below has been
modified to provide that the facility’
retain its records beyond the three-year
period if so requested by the Secretary

This provision has been added in part in’

résponse to the CONSUMET CONCerns
described above. Thus, where the -
Secretary has not assessed a facility
within the three-year period or a
complaint investigation is pending when'

the three- -year period ends, the Secretary -

. may require the facility to retain the
relevant records for an additional period
of time, This provmon also makes the
record retention requirements .
applicable to general facilities parallel
more closely those applicable to

tacilities certified under the compliance

alternatjves for public facilities and
facilities with small annual obligations.
Compare, §§ 124, 51{1(a][2] and 124.510[b1
below. For these reasons, the .
'Department is of the view that the
changes to the record reterition .
requlremenls are not, mccms:stent wlth

the consumer concerns regardl_ng
monitoring.
The Department dlSputes the
cohtention thaf the new provisions will
present problems of proof where a .

facility has been investigated and

subsequently discards its records
relating to the mvestigailon If the denial

_ of uncompensated services at igsue
 relates to a request made during the

period which is to- be investigated, it.
must, under current and contemplated
procedures, be addressed in the course
of the investigation, either by means of
cdorrechive action or by a determination
that the denial. was merited, and the
investigation will not be “closed” (for

. purposes of the 180 day requlrement]

until eppropriate action is taken. If, on
the other hand, the request is made for
services rendered during the perlod
investigated, but the reques itself is

made following the period mvestlgated R

that request must be reviewed in terms
of the facility’s uncompensated services’
obligation and program as it exists at .
the time of the request, not as it existed

- at the time services were provided. To

the extent legal services organizations
and others have assumed the contrary,
such an assumptton proceeds from a
misinferpretation of the 1979 rules, as

. well as the proposed rules. The belafed -

requests that are-apparently the focus of
this consumer concern will thus be
unaffected by the changes in the rules .
below.

The record retention requirements for
facilities certified under § 124.514 have
been revised to parallel those for
facilities certified under § 124.513. Sse,

§ 124.510(b) below. A new pravision has
been added to make clear the .
requirements applicable to [acilities
certified under.§124.515. See,

§ 124.510(c). The reference to subsechon
{a) of § 124,511 in the currernt rules with
respect to §124, 513 facilities has been
deleted in § 124.510(b) below ta reflact
the reorganization of § 124.511 in the

‘rules below. Finally, the Defartment has
. not accepted the provider suggestion

that consumers be-prohibited from .
reviewing individual patient-accounts to
determine corriphance In the
Department's view, the pollmes of the
1879 rules have worked well i this

regard and it does not think a case has

been made for change.
11, Subsfantial Compliance

Under the proposed rufes, a Eacihty
which substantially camplied with-the
most important requirements of the rules-

' could receive full credit for the .

uncompensated seryices it cla:med

~ despite failure to compTy in partlcular )

cases. Concomitantly, if.it .

_' systematically failed to comply w1th one E

of the crucial regulatory requirement g~

. _such as the individual written notice

requlrement—-—:t wis sub]ect fo losihg,

_eredit for the entire year, despite the

presence of otherwise creditable -
accounts. See, proposed

© §§124.511(b)(1]4i) and 124, 5'12[@] As

noted in the preamble to the proposed
rules, these provisions were designed to '
give facilities a strong incentive lo -
comply with the rules across the board

. “thereby enhancing the provision of

services to persons unable to pay while
lessening the burden of compliance for

- facilities that make a.good faith effort fo

comply.” 51 FR §1004. -
These provisions of the preposed rule
evoked widespread comment, both for

- and against the proposals. Generally,
“ the providers favored the substantial

compliance concept, although several

“stated that the concept of a total

disallowance was grossly unfair.
Consumers were uniformly epposed to
the concept of substantial compliance,
These concerns are descnbed more
specifically below.

While facilities and provider groups
geénerilly-favored relaxing the lechnical

' requ:remente that have cccasioned

disallowances, they expressed a number
of reservations about the “substantial
compliance” and * ‘substantial .
noncompliance"” concepts. A number of

facilities stated that the concept was too
" vague, Their concerns about vagueness .

had two aaper‘ta first, they sought
glarification of which provisions of the °
rules would form the basis for the
substantial complisnce determination; .’
second, they sought clarification of how

‘many instances of noncompliance would -

produce a finding of substantial

_noncompliance, Several facilities .

suggested that there should be-an appeal
process for those facilities thal receive a
total disallowance, One facility asked -
what the impast of these lests would be ’
on previously unassassed years, while
another suggested that facilities that are :
awaiting assessment not be "penalized”
by having the inflation factor applied-to
any deficits thay have to make up.

Many of the consumer comments
expressed copcerns similar to those of -

_the facilities. The most common

criticism of the substantjal compliance
concept was that it was Igo vague. The
spemfw consumer concern was thaf the

- standard was so general thaf it would .

not permit monitoring by censumer

. groups; several asked how many

violations of the regulatlona a facility,

. could commit and still be in comphance.'
_ A related, very common-objection waa,
. that compliance cannot be detérmined

without audits of individual accounts. A“
number of commenters also qb]ected :




46028 Fedel_'a_l,l;egister | Vol 52‘ Nq.‘-'za'_z [1Thu‘rsde'y, December '3, 1987 ./ Rules and Regulations

thal the substantlal comphance concept’

violated 42 U.8.C. 3005-8, which reqmres

the Secretary o “investigate and -
agcertain * * * the extent of -

compliance” of Facilities. with their °
uncompensated services assurance;, '

Several other'commenters argued that & °

compliance standard that is not. based

- on audits of individual accounts violates
‘the nonwdivable! reportang requirement

‘of 42 U.8.C, 3008, which requires the ' -,
periedic submission by facilities of .
"'data and information which reasonably”
supports * * * (thmr} compliance with -
(their) assurances.”" One consumer - = -
. -organization arimed that facilities that

. are out of compliance with the notice _

- requirements should not be:found in

substantial comphance. while -another -

asked what recourse patients who were
“aberrations” would have. Another .-

commen!er argued that the concept of
““subatantial compliance” was not legal

" in the Sixth Cirouit under Newsom v.
Vanderbilt Umvers:ty, 653 F.-2d 1100

. (6th Cir., 1981), Another consumer group

" argued that the concept of substantial -

compliance was illegal; a8 the |

government has no. record showing that

facilities have complied in the past. °

“The Department has. attémpted to |
accomimodate many of these concerns in
the rules below: It hias done this by
substantially reviging the provisions -
reliting to.the standards for substantial

. compliance and substantia)

noncompliance. See, §§ 124.511(b)(3)-

‘and 124.512(c) below. In addition,

- $124,511(b) has been revised to make
clear what many commenters .
apparently misunderstood about the -

'proposed rule, that substantial
compliance determinations willbe
"based on audits of individual accounts.
See, §124,511(b)(2) below.

As set forth below, § 124.511[b}[1](m)
now provides that the standard for.
- determining whether a facility is in
substantial compliance with'its
-assurance is result-oriented: whether the
facnhty provnded uncompensated ©
services to eligible persons who had -
equal opportunity to apply for those
services, The speciﬂc factors that will |
- be considéred in making this
_determination are three, in descendmg
- order of importance: (1) Whether any .
corrective action previously prescribed

. Has been implemented; (2) whether any

violations found can be remedied by .

_corrective action; and (3} whether the

facility had in place procedures that - -

complied with the basic.components ol'

. anuncompensated services program”:
and systemalicnlly followed them; If the
“services are in fact provided to eligible *
persons at no‘or a'reduced charge, the

‘facility will receive credit forthem

towards its obligetmn Conversely. if the

facility fails to remedy prior
- noncompliance whete corrective action

is prescribed, it is subject to losing

* credit for @/l uncompensated sérvices it
‘provided in the period covered by the .

corrective action, See, § 124 512(c)(4). -
The purpose of these provisions is to

- minimize harm, both to eligible persons

and to facilities, In the context of the

uncompensated gservices assurance, the
issue to be addressed is financial: Who -

will bear the cost of the medical
services that are provided? 2 And, .
generally speaking, an error in resolving
that issue produces harm that can be
remedied. For example, where a facility

erl‘oneeusly requests full payment from -

a person who was eligible for ‘
discounted services under itg allocation .
plan, it can remedy that error by ceasing
collection on the amount erroneously
charged, refunding any erronecus

payments, and so on. Similarly, where a

faclllty provides uncompensated
services to persons whose care is

- covered by third party payors and

charges those amounts to its

uncompensated services obhgahon. the -

error can be remedied by reducing the
uncompensated services claimed by the

* amount of the ineligible acgounts, In
. such situations, where a remedy is’
_available and is provided, it is the °

Department’s view that the intent of the
statute has heen met—uncompensated
services have been provided to those
who quahfy for them—and the facility

" should receive appropriate credit .

therefor. . ' .
Other faflures however, are not so

easily rémedied, and the regulation

treats them dxfferent]y The most’
important of these is-where eligible
_ persons do not request uncompensated

servicés because of basic defic:encies_in |

a facility's uricompensated services .
program, such as failure to provide
individual written notice or make
determinations. Because such situations
do'not leave a paper trail, they are
inherently impossible to monitor or -
remedy adequately with respect to the
people who were affected by the
deﬁciency Also, in the Department's -
view, the individual written notice

.- reguiremment of § 124 504(c) ig'the
* primary vehicle for ensuring that eligible
pergons are able to seek unconmpensated

services on a'timely and equitable basis,
while the requirement thét the facility, -
document its detenninatmns ensures

i

* Commenters frequently naaumed lhel lhe
uncompénsated services assurance raises issues of-

acress.to medical care, In the usual case, however, - B

‘the problem of denial of access is one coveréd by

the community service assurance of 42 US.C: - -

291cfe){}, not the uncnmpanaatad sewlces

" @pBurAnce.

"credit towards its uncompensated

. and (3). While these _provisiond do not .

" the facility's program, they do ensure

- uncompensated sérvices program 'eiust

. §124.512(c)(2}. The starting point for any

" facility claims np-services, in the:form of

_equitably, sothat no individual
_collection actions) are called for;
*requirements have not been complied

" with, and there is likely to have been-

_in citcumstances. Such cases, as noted
;" above, are intrinsically incapable of

that it will make eligibility
determinations where requested. Thus,

.if a facility shows a systeniatic failure o
.comply with éither the individual i

writteri notice requirement of
§ 124.504{c) with respect to persons

: _eligible under its allocation plan or

systematically fails to maintain the
documentation required by § 124.510, it :

" is presumed fo havé routinely denied .

equal opportunity to request and'réceive.
uncompensated services to all eligible n
persons for the period in question. It is’

"accordingly treated as totally out of
: compllance with its assurance for the’

period in question, and receives no
services obllganon. See, § 124.512(c) [1)

“directly remedy the injury to persons
who wauld have sought uncompensated
servizes but for for the deficiencies i in -

that the class of persons eligible for such
services does not lose them through = -
inappropriate creditmg where such
basic defitiencies in a fac:hty B

Finally, the regulations provide-for tqtal
disallowance where a facility fails to
report as required by § 124.509, See,

findirig of substantial compliance is the
facility's claimi regnrdlng the amount of
unicompensated services prov1ded If the -

a § 124.500 reéport, there is'no basis fora
fmd}ng of aubstantial compliance

Another type of noncomphance may
also exist—that is, where the facility has
failed to comply with a procedural :
requirement, but the harm is minimal or
difficult to ascertain, One example ‘

* would be where & facility distributes the

individual written'notice only to persons
within it allocation plan, nottoall.
persons seeking service in the facﬂlty as
required by § 124.504(c). In such a case,
eligible individuals have by definition
received uncompensated services

remedies (such as refund, cessatiori of
Nonetheless, the regulatory

harm to persons who later become )
eligible through, for example, a change -

identification or, even if identified,
subject to questions of causation and |
evidence, and thus not susceptible to ¢ -
individual remedy. Thus, the regulatory” .
approach is to prescribe 1 remedial action
on a prospective basis fe.g., dmtnbute o
the individual written notice to all. .
persons seeking service inthe facllity).
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o protect lhe class of ehglble persons
served by the facility. If the facility '
thereafter fails to make- the prescribed

carrective dction,. itis snb}ect to- havmg ;

-all accounts for the peériod covered'by .
the corrective acuon disallowed See. -
§ 124, 512(0){4}. sée. a]sa, R
§124, 511(b)(1){(iti)(A): Thus; the
approach:-to situations where the
likelihood of harm is either small or’
. difficult to assess:is t¢ require
. prospecflve oomphance. but not te
disallow for past noncompharme This -
" will provide a.reasonable-remedy to the
class of eligible persons served by the
facility, while at the same time. ensuring
_ that the facility is clearly on notice of
-+ hat procedures are required. If the -

facility thereafter fails ta implement the

prescribed corrective action, thie .
regulations assume that the resultant
noncompliance is not due fo ignorance ’
or mistake, and that a total -
disallowance is therefore warranted.

The foregoing discussion makes clear -

that substantial compliance and .
‘noncompliange assessments will be - -
based on audits of facility claims, with
respect both to their uncompensated
services aystems generally and
individual accouhts, In this regard the
Départment has developéd and tested

an audit-method based on this approach

and is convinced that the above
regulatory approach is workable from
dan administrative standpoint, Thus, it
believes that it can undertake the -

- nssegsments the regulations call-for in a
time frame which will assure
appropriate feedback to both tonsumers
and Tacilities, This audit nethodology

' [previded for in §.124. 511[b}{1][11] below;} '

renders irrelevant the various consumer

criticisms of the propused rile based on
the perceived lack of provision for

audits of individval accounts. .

In thie Department’s view, thie changes
above also respond to most of the. . |
commenters” other concerns. The basis
lor a substantial compliance (or
nencompliance) determination is
principally the availability and =~ -
implementation of corrective action
which, by definition, will be very .
specific. See, § 124.512(5). Not only will
the corrective action- itself be tailored to

" the un(:ompensaled services program. of
the facility in question, but it will be-
based on the underlying regulatory -
compliance standards {e.g., §§ 124.505,
124,508, 124,507), which ali commenters.
appear to agree are sufficiently specnflc.

This appfaach thus responds tothe’ |

vagueness ‘congerns of both, Iacllitles
“and consimers. More importdnt, 1he ’

stress on correchve'hcllon ensures both'

groups thal a finding of substantiak -
‘ complmnce is made only where pasl

noncomphance is approprlately

- remedied for consumers and.that it

reflects and. ﬂpproprlateiy treats sucl -
remedial action in lerms of a-: faoihfy 5

uncompensated services obligation asa

whole: The same: eonmderahons

resporid 1o the consumer eoseerns- wﬂh
: momtorlng The comphance standdrds

refnain very similar to those of the 1979-

- rules, and-should present no

qualitatively different monitoring
problem. What is different under the
approach below is the refative
availability of a remedy for consumers:
who believe that they have been denied

. uncompensated services to which they .

are entitled. A consumer who can:
"establish an improper denial to the
Secretary's satisfaction will now have -
greater leverage in the administrative. ,
.process, pursuan! to

’ §124.512(bJ(1)(Hi){A). The Depai‘tment‘
.agrees with the consumer argument that,
facilities that are ouf-of compliance with -

the notice requirements should not be
found in substantial comphunce, and the
regulations below reflect this. See, eg.,

§ 124.512(c){1]. With respect to the issue

of an appeal for a total dwallowance. it

notes that-an administrative review is '
available for facilities under gurtent -
procedures, and there i is no plan to
eliminate this.

The Depar(ment has net dccepted the
remaining comments regarding the,
substantial compliance and
noncompllance concepis. The
Department is not persuaded. that- the
cited holding in the Newsom litigation

{which it notes appeared in the district

cour! opinion only} is of any relevance
to the instant regulations, ag the ™ .
‘Newsom case pertained solely to the -

in 1972. Thie. Department lﬂcew:se L
disagrees with the coinménter who
zmphed that it lacks the legal authority
to adopt a substantial compliance
standard absent & showing of past
compliance by Hill-Burton facilities.
Aside from the factual fallacy
underlying this contention, the
Secretary's discretion to determine the

- standards ofcompilance with-the

the 1979 rules has:not been assessed bv
the Secretary for:some or all ;of- ‘the. .
period between. 1979.and the effective -
date of these rules. The propoeed rmfes

addressed this:issue by proposing iwa ,,
options. Each famhty could-be credlled

with an ‘amount of credilable services -

‘calculated by the ﬂepartmenf based on
- the fagility's reported datd concerning

oompl:ance. adjusted by & factor dérived-
from a review of all-agsegsments .
conditcted te date. Allematively, they

‘eould hire ant independent auditor lo:.

cernfy the amount of uncompensated
services provided 1o supply & basis for .

-~ adjusting the Departmept's: calcufatmnr )
. See,. proposed § 124, Sli{b}(i}[li]

. This proposal elicited widespread
crltlci!im. Many facifities and censutner

" groups alike contended that the .
~ proposed: approach lacked any . :

statigtical validity. Facilities nrgued that

it would penalize facilities with better- -

then-average compliance; a5 the, sample.

would contain asgessments ot & Iarge o

number of noicomplying facilities..
Consume groups, ¢t the otherhand,.
argued that the approack would: unduly
benefit noncomp]ymg facilities. A

. nurhber of consugmer groups argued lhal

the proposal was also unfair int that ft -
permitted credit to-be increased’ wlthoui

~ any paratlel provision for decreasmg

credit, . .
- The Department is persuaded By the

comients received and las abandoned:

-* the approach proposed. Instead n will

' regulﬂ[ory compliance staridards issued

assirance is not limited by the presence

(or absence} of past.compliance. Finally, -

the Department has not accepted the
provider suggestion relating to delay in
the application of the inflation factor, It
notes in this regard thal the inflation
factor is intended only- ta ensure that the
value of incompensated services . -

remains. constant, and does not operale
,asa penally.__ :

12: Audits-of Pnor Unaeqeseed Yeﬂrs of

Comphance

L . year the rules beeome, effec;wes
- A problem: exists wrth resrpecf ta how -
L to ‘treat facilities whose compliance with

conduct assessmerfs.of prior -
unassessed years for each facrh{y o
determinie a facility-specific credit. See,
§ 124.511{bJ{2) below. This approach
accemmiodates the concerns of bothr

providers and-consumers.with cred!!mg. -

facilities with amounts based on .
assessments of other facllltles -

' bkewise responds to the- cansumer L

concern:with the ond-sided Ralure of the
proposed rufe, as, under the rulé below,
there is no.lenger any provision for
facilities to obtain an adjusiment
through an independem audit,

13. Small Obllgatlon Comphance =
Altetnative e

' Based on a~i‘ecent’ study of Hﬂl’-Byrioh— -
. associated adminiatrafive costs .
- conducted by -A.D. Little, Inc.;

"Evaluation of the Hill-Burton- Program

. Administrative Compliance Costs”, the

proposed rules proposed a compliance
alternative very similar fo that available
to public facilities, | for facrlihea with,
small annual‘obligations. Under the;
proposed rules, facllmes wnh anni
obhgatlons of $10,000-0r ande

be exempled-from the’ procedural and

: admlmstrelwe requirements. ofdhe ‘:;':

it
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regulations if the Secretary certified that
they gonducted a program of providing -
health services at no or a substantiglly
_reduced charge to persons who are -
unable to pay therefor. A, facility. would

apply for certification by submiftinga.. -

. description of its program of discounted.
health services. Once granted, the

certificdtion would remain in effect until .

withdrawn by the Secretary. The

. Secretary could withdraw certification
where the Secretary determined that’

- there had been a material change in the
factors.iipon which the certification was
based or a material failire by the
facility to comply with its continuing
obligations under the certification. ~

A number of consumer organizations

. objected o the proposed compliance:

-alternative. Several opposed the .
proposed alternative on the ground that
it constituted an exemption from the
statutory requirement, for which there is
no statutory basis. Others opposéd the
alternative on the ground that the
asserted basis for the requirement was
not sound. In this regard, commenters
argued that the findings of the cited

- report applied to the whole universe of

- Hill-Burton assisted facilities, and the -

administrative costs of facilities with |

small obligations were in fact -
substantially lower, Others argued that
the administrative costs findings of the
~ report were misleading, as ‘ i
approximately 90% of all Hill-Burton_
cos!s are consumed in routine
admissions screenings, so that the
_ actual annual incremental costs to
facilities were in the $780 range, rather
than the $7,800 range. A State agency -
-argued that the alternative violated the
. equal protection clause, as it was not
fustified by any administrative cost -
differential, ] ‘
5till other commenters objected to the
proposed alternative on the ground that
it wag urifair $6 small communities, |
where a $10,000 obligaticn may be quite
significant. One.commenter objected 1o
the proposed test for “programs of
“discounted health services” on the
ground that even “objective” eligibility
tests may be arbitrary. Another
commenter sought clarification of the
means for calculating the-$10,000

qualification level, questioning whether, -

in calculating if a facility met the.
$10,000 annual compliance level test, it
could apply previously earned excesses
to reduce its annual compliance level for
the year. A couple of commenters .
objected to the proposed policy on the
ground that the compliance history of -
facilities with small obligations is poor.
Another pbjected that the alternative
was-illegal because it required no
record-keeping, .. - .

- -The rules below retain the coinpliance

alternative for facilities with small -
annual obligations, although sévera]
.major changes have been made in

response to the public comments, The
Department agrees that the proyisions

-relating to the quatification level needed
refinement. Accordingly, the rule below -

provides that the qualification level is to

. be determined, for Title Vi-assisted

facilities, by computing the facility's .
average annual-.compliance level over

the remainder of its obligation,

Tactoring in any past deficits. See,

§ 124.514{b){1}(i}). At the same time,
since the “buy out” formula, which-
provides the basis for the calculation,

has no application to'Facilities assisted *

under Title XVI, a new qualification

-level hag been added to permit such -

facilities to qualify for the compliance -
alternative, See, § 124.514(b)(1)(i). The _
level for Title XVI-assisted facilities is

. biased heavily against permitting

facilities with large outstanding deficits
to qualify. Jd. The qualification level is

_ also, under the rules below, a

performance level; see § 124.514[6]. .

--Moreover, gince the performance level

under the rules below is pegged to a -
formula that takes into account
outstanding deficits, it means that a’
complying facility will be making up its
deficit as it complies with its
certification. To facilitate this, the

" period of obligation for certified - .~

facilities is concomitantly extended. .
See, § 124.514(e)(1) below. This feature
of the rules below eliminates the need

for deficit make-up provisions analogous

to those applicable to public facilities
certified under § 124.513, Rather, the
rules below provide only that certified -
facilities must make up any outstanding
deficit in accordance withi §.124.503(b)
following withdrawal of certification. -
See, § 124.514(e)(2) below. B
The Department disagrees with the
comments objecting to the compliance ...
alternative-as unsupported by the A.D:

" Little study. The charge that 90% of the

$7,800 average administrative costs,

identified in the study were atiributable -

to routine pre-admission screening costs
ia‘wrong, The study considered only

those costs directly attributable to Hill- .
. 'record-keeping; se€, §124.508(h),.

Burton regulatory requirements in
arriving at the $7,800 figure, The

" contention that the study fails to suppdrt‘

the policy because the average

compliance costs of facilities with small’
* obligations is proportionately less than

that of facilities with large obligations is
likewise in.error. The study found that
the average administrative compliance .-
costs for hospitals were $9,510, for long:
term care facilities (nursing homes, TB -
hospitals, chronig disease hospitals,-and

rehabilitation center5],~$4’.268. a_nd'-for-;ja‘l'l"‘
" - .other facilities {public health centers,. .

. community mental'health/retardation -
centers, State health laboratories and
independent ciitpatient centers) $5.009. ¢
However, these compliance costs ;

- become more significant when ' -’

‘compared tc¢ base compliance ievels. For
Fiscal Year 1984 base compliance levels
averaged $155,000 for hospitals, $49,000
- for long-term care facilities, and $33,000
: for all other facilifies. Thus, Hill-Burtoti
administrative costs were on average
about 6% of the base compliance level
for hospitals, 12% of the base -
compliance level for long-ferm care
facilities ahd 21% of the base )
compliance level for *'other” faéilities,
which, on average, have the smallest -
.obligations. Thus, in the Department's
view, the study establishes that the

. compliance costs associated with the -

. regulations weigh disproportionately -
heavily on facilities-with small annual
obligations. Lo

- The Department disagrees with and ~-

" has not accepted the remainder of the
comments. With regard to'the question"
of whether it has the legal authorityto .
“exempt’ these facilities from their .

. assurance obligation, it would agree that

it lacks such authority, but it disputes
that § 124.514 conatitutes an exemption.

" Rather, it constitutes an alternative

compliance standsrd. It cannct be
disputed that the Secretary has

L discretion, under 42 U.8.C, 3005(3), to

prescribe standards of compliance; it ©
likewise cannot be argued that the .
~compliance standards of the 1979 rules’
are immutable or are the only ones that
can effect the statutory purpose, Rather,
the Secretary has discretion, under
seclion 380s(3), t6 determine, based on .-
experience, what those standards

.- .. should be and to change them as

circumstances change, For the reasens
.discussed .above, the Secretary remiains'
convinced that a compliarice alternative
is needed for facilities with.smali annual
obligations and that the Secretary has
the legal authority to establish such an
alternative, The Department rejects as -
completely unfounded the criticism of
the compliance alternative on the
grounds that it requires no reporting or

§ 124.510(b), § 124.511(a}(3], .
§ 124.512(c}(3). One commenter noted
that “objective’ eligibility criteria may

" be arbitrary. The Department, however,
notes that the term “objective” must be-
construed in terms of the related term: -~
“financial criteria,” and thus is not °
arbitrary. The Department’s experience
with the related provision in §124.513 .~
has indicated little problem in this'area.
Finally, although the Department agiees:
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that in a _small,- often rural community, &
$10,000 Hill-Burton obligation may be

this criticism, £e., that:certification
under this section will deprive the .
community of uncompensaled services.
Rather, the compliance alternative is- -
available only to facilities that have a. -
program of “discounted health services.”
-Furthermore, the facilities that are
certified under this section:continue to
- be held to & dollar volume of
uncompensated for "“discounted™)
gervices which they must provide, and
they must make up-deficits if they fail to
meet this level. See, §124.514(d} below.
Thus, the compliance -alternative is
structured so.that the communities
served by such facilities will not lose
uncompensated services.

' 14. Community and Migrant Health
Centers Compliance Alternative

Under proposed § 124.503(d), a center
funded under either section 329 or
section 330.of the PHS Act would be
considered to have met its.

" uncompensated services obligation in
each year in which it was in compliance
with the conditions of its grant relating
to provision of services at a discount.

This proposal elicited very little
comment. One community health center
." asked that the provision be made
" retroactive, Another provider asked that
the provision be extended to so-called
freestanding National Health Service
Corps (NHSC} clinic sites, on the ground
‘that they are likewise required by
Federal regulations lo providé
discounted services. A consumer group
objected that the provision was illegal, .
on the ground that there is no statutory
basis for exempting any class of
facilities from the obligation, .

The Department agrees that the
rationale supporting the policy for
community and migrant health centers-
applies equally to certain NHSC sites, at
least where such sites are functionally
the same as a community or migrant
health center, as is the case where the:
entire medical services of the site are
provided by the Corps professionala. It
his thus revised the proposed rule to-

cover certain NHSC clinic sites, but only -

to the extent the services provided by
the NHSC health professional{s)-
constitute the entirety of the services
provided by the facility. While the
Department has not accepted the
suggestion that the provision be made
retroactive, it recognizes that the .
commenter has raised a valid concern. It

has thus revised the provision to include.

deficit make-up provigions that parallel-
_those applicable under § 124.513. See,
§ 124.515(b) below. . "

The Depariment disagrees with the

_consumer contention that the proposed
aignificant, it disputes the premise of - -~~~

§124.503(d) is-illegal. As stated in the-
preamble to-the proposed rules.it ~.*"
believes that facilitiés which-are-in -
compliance with the:terms of a-grant.
under section 330-0r:329 (oran.” ©
agreement under section 334] of the PHS
Acf are, in fact, providing a reasonable
volume of services o persons unable to
pay, and thus should not he required to -
comply with the conflicting procedural
requirements of Subpart F. However, it -
recognizes that the placement of this
provision in-§ 124.503 in the proposed
rules was confusing in this regard. It has
thus placed the provisions relating to
commurity and migrant health centers
following the other compliance
alternatives in a new § 124,515, to-make
clear that these provisions in fact simply
amount to an alternative means of
complying with the statutory assurance.

15. Staté Agencies

Proposed §124.513 proposed to .

. broaden the types of State agencies with

which the Secretary could contract to
carry out the assurances program. This
proposal attracted no substantive
comment and is retained as proposed i
the rules below. See,-§ 124.516.

I11. Regulatory Flexibility Act and
Executive Order 12291

The Regulatory Flexihility Act {5
U.S.C. Ch. 6) requires tlie Federal
Government td anticipate and reduce
the.impact of rules and paperwork
requirements on small businesses. The
Secretary eertifies that this rule will not
have significant economic effect on a
substantial number of small entities.
Therefore, it dues not requite a

- Regulatory Flexibility Analysis.

The Secretary has also determined

" that this final rule is not-a "major rufe”’

as defined under E.O: 12291, because it
will not have an annual effect on the
economy of $100 million or more, or
otherwise meet the criteria for which-a

regulatory impact analysis is required. -

IV. Informalion Collection Requirements

Sections 124.504 (a} and (c), 124.507,
124.509 (a) and (b), 124.510 (a) and (b),
124.511(a) 124.513(c}, 124.513(d)(2)(ii)(B).
and 124.513(d)(2)(ii{}(B)(2) of this rule _
contain infermation collection
requirements which have been
appraved, under control number 0915
0077 by thie Office of Management and
Budget (OMB} under the Paperwork
Reduction Actof 1880.° - =

Sections 124.509(c). 124:514(c),
124.515(b)(2){if}.-and 124.515(b)(3){ii}(B)
of this rule confain new informatien
collection reguirements sibject to-
approval by the OMB. We will be -

submitting dn information collection -
request to the OMB for approval of

. thise requirements. uhdér sédtion 3507 of

the Paperwork Reduction Act '6f 1980 (34
U:S.C. 3507}. These requirethents will *
not be effective until the'Dapartment’
cbtains OMB approvdl, When dpproval
is obtained, a notice will bé published in
the Federal Register announcing the

effective date of these régquirements..

V, List of Subjects in-42 .CF:R- Part124 .
‘,G'i'aht prog'ré.a'rns—-heallh.'l'-'ledlih'_

. facilities; Loan programs—'-healﬂi.'[.oﬁ.

income persons, Reporting aiid récord-
keeping requirements. oo

Accordingly, the Departmént, of
Health and Human- Services hereby
amends Part 124 of 42 Code of Federal
Regulations by revising Subpart F to
read as follows: =~ =~

Dated: August 4, 1967.

" Robert E. Windom,

Assistont Secretary for-Health, ..
Approved: October 22, 1987, .
Otis R. Howen, -

. Secretary. )

- PART 124—{AMENDED]

Subpart F—Reasonable Volume of
Uncompensated Services to Persons -
Unabtle to Pay o

Sec. .

124.501  Applicability.

124:502 Déefinttions, .

124.503 Complianse level:

124.504 Notice of availability or-
uncompensaled services,

124505 Eligibility criteria.

124.506 * Allocation of services:. plan:

Tequirement. : . .
124.507 'Written detlerminations. of eligibility.
124.508- Cessation of uncompensated . *

services, o :
124,508 Reporfing requirements, . ]
124510 Record mdintenance requirements.
124.511 Investigation_and deterninatiori of

_ complience, e
124.512" Enforcement.. -

1124513, Public facility compliance

 alternative. - - . :

124.514. Compliance alternative.for facilities
with small-anmual obligations;

124.515 Compliance aliernative for. - .
community heallh centers, migrant health
centers and certain National Health

~ Service Corps sites, . L

124.518 Agreements with state agencies,

Authority: 42 U.5.C. 216; 42 11.S.C. 300s(3}.

Subpart F—Reasonable Volume of -

Uncompensated Services ta Pérsons .
‘UnabletoPay = - - Lo

'

"§124,501. Applicability....: - -

- (a) The provisions of this ‘ubipart -
apply to-any recipient of Fedefal "~
assistance under Title V1-or XViof the
Public Health Service Act that gave an”
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assurance that it would make ava'rlable. '

in the facility or portion of the facility -
constructed, modernized or converted
‘with that assistance, a reasonable
volume of seryices to persons unable-to
pay for the services.

{b) The provisions of this subpart
apply to facilities for the following
periods: .

{1} Facilities assrsted under Title VI,
Except as otherwise herein provided; a
facility assisted under Title VI of the Act
shall previde uncompensated services at
the annual compliance level required by
§ 124.503(a) for:

(i) Twenty years after the completmn .

of construction, in the case of a facility
for which the Secretary provided grant
assistance under section 606 of the Act;
or . S
(ii) The period from completion of -
construction until the amount of a direct
loan under sections 610 and 623 of the
Act, or the amount of a loan with
respect to which the Secretary provided
a guarantee and interest aubsldy under
section 623 of the Act, is repaid, in the
. case of d facility for which such a loan
was made..

(iii) “Compiehon of constructmn
means:

(A) The date on which the Secretary

determines. the facility was opened for . -

service;
{B) If the opening date i is not

available, it means the date on which

the Secretary approved the final part of

the facility’s application for assistance

under Title VI of the Act;

" (C) If the date of final approval is not
available, it means whatever date the
Secretary determines most reasonably
approximates the date of final approval.

-(2).Facilities assisted.under Title X V1.
The provisions of this subpart apply to &
facility assisted under Title XVI of the -
Act at all times following the Secretary's
approval of the facility's application for
- assistance under Title XV, except that
if the facility does not at the time of that
approval provide health serVices, the
agsurance applies at all times following
the famhty s initial provision of health
services to patients, as determined by
the Secretary. .

§ 124.502 Deﬂnltionn.
As used in this subpart—
_ (a)."Act” means the Public Health
Service Act, as amended.
(b) “Allowable. credijt' for services
- provided to a specific patient means the
lesser of the facility's usual charge for’
those services, or the usual charge
multiplied by the percentage which the
-total allowable cest as reported by the
facility in-the Facility's preceding fiscal
year.under Title X VIl of the Social
Security Act {42 U.S.C 1385, et seq.) and

the rmplemennng regulallons (42 CFR
Part 413) bears to the facility’s total
patient revenues' for the year,

(c} “Applicant” means a person who

..requests uncompensated services or on .

whose behalf uncompensated services -
are requested. '
{d) "CPI" means the National , ‘
Consumer Price Index for medical care.
(e) “Facility” means an enlity that
received.assistance under Title VI or

- XVI of the Act and provided an

assurance that it would provide a
reasonable volume of services to
persons unable to pay for the services.
(F) "Federal assistance” means .
assistance received by the facility under

"Title VI or Title XVI of the Act and any

assistance supplementary to that Title
VI or Title XVI assistance réeceived by -
the facility under any of the following
acts: the District of Columbia Medical
Facilities Construction Act of 1668, 82
Stat. 631 (Pub. L. 90-457); the Public
Works Acceleration Act of 1962 (42 .
U.5.C. 2641, et seq.); the Public Works

-and FEconomic Development Act of 1965

(42 U.B.C. 3121, ef seq.); the Appalachian
Regional Development Act of 1965, as
amended {40 U.S.C. App.); the Local
Public Works Capital Development and
Investment Act of 1876 (Pub. L. 94-2369].
In the case of a loan guaranteed by the

Secretary with an interest subsidy, the " -

amount of Federal assistance under-
Title V1 or Title XVI for a fiscal year is '
the total amount of the interest subsidy
that the Secretary will have paid by the
close of that fiscal year, as well as any -

- other payments which the Secretary has
" made as of the beginning of the fiscal
‘year on behalf of the facility in

connection with the loun guarantee or
the direct loan whlch has been sold.

(g} “Fiscal year” means the facility’s .
fiscal year.

(h) “Nursing home" means a facility.
which received Federal assistance for
and operates as a "“facility for long-term
care” as defined at, as applicable,

section 645{h) or section 1624{6) of the
CAct.

i) “Operatmg costs” for any fiscal
year means the tota) operating expenses

" of a facility as set forth in an audited

financial statement, minus the amount of
reimbursernent, if any, received (or if npt
received, claimed) in that year under
Titles XVIII and XIX of lhe Social
Security Act.

(j) “Persons unable to pay" means
persons who meet the eligibility criteria
sel out in § 124.505.

[k] "Requesl for uncompensated
services” means any indication by or on
behalf of an individual seeking services
of the facility of the individual's
inability to pay for serviges. A request
for uncompensated services may be

made at any time, including follorvmg

instifution of a collection action against

the individual.

{1) “Secretary” means the Secretary of~

Health and Human Serwces or [hlS or

her] delegatee. -

{m) “Uncompensated services”
means:

(1) For facilities other than those
certified under § 124.513, § 124,514, or *
§ 124.515, health services that are made
available to persons unable ta pay for -

“them without charge or at a charge

which is less than the allowable credit-
for those services. The amount of
uncompensated services provided in a
fiscal year is the total allowable credit
for services less the amount charged for
the services following'an ehglbrhty
determination. Excluded are services
provided more than 96 hours following
notification to the facility by a peer
review organization that it disapproved:

. the services under section 1155(a)(1) or

section 1154(a]{1) of the Social Securlly
Act..

{2} For facilities certlfled under
§124.513, § 124.514, or § 124.515,

-aervices as defined in paragraph (m](l}

of thia section and services that are -

made available to persons unable to pay

for them unider programs described by
the documentation provided under - -

'§ 124.513(c)(2) or § 124.514(c){2), as

applicable, or pursuant to the terms of
the apphcable grant of agreement as
provrded i § 124.515. Excluded are

-services reimbursed by Medicare, .

Medicaid or other third party programs,
including services for which-
reimbursement was provided as

“payment in full, and services provided-

more than 96 hours following
notification to the facility by a peer
review organization that it disapproved

the services under section 1155{a)(1) or .

section 1154(a}(1) of the Socral Securlty
Act.

' §124.503 Compliance level. |

. {a} Annual compliance level. Subject
to the provisions of this subpart, &
facility is in compliance with its
assurance to provrdé a reasonable
volume of services to persons unable to
pay if it provides for the fiscal year
uncompeénsated services at a level not, -

" less than the lesser of— . .
(1) Three percent of its operating costs. |

for the most recent fiscal year for which
an audited firancial statement is
available; .

{2) Ten percent of all Federal.
assistance provided to or on behalf of
the facility, adjusted by a percentage
equal to the percentage change in the
CPI between the year in which the

faml_rty received assistance or _1979_ el




Federal 'Regiater / Vol,_ 52, No."7232‘/ Tharsday, _Decenib_e‘r 3, 1987 / Rules and Re’gui—ationa

: .46033

w.iichever is later, and the mdst recent
year for which a publlshed index is
available.

{b) Deficits. If in any fiscal year 8
facility fails to meel its annual
compliance level, it shall provide
uncompensated services -in an amount
sufficient 1o make up that deficit in’
subsequent years, and its period of
obhg'ahon shall be extended until the
- deficit is made up.

(1) Types of deficits. For purposes of
déetermining the timing and amount of
"any deficit make-up, there are two types

" of deficits:

{i) Justifiable deficits. A ]ustlﬁdb!e
deficit is one in which the facility did - -
no! meel its annual compliance level
due 1o either financial inability (as

" détermined under § 124.511(c}} or,.
although otherwise in compliance with

~ this subpart, a lack of ehglble apphcants
for uncompensated serwces during the
fiscal year.

{ii} Noncompliance deflc;ts A .
noncempliance deficit is one in which

--the facility failed to meet its annual
c¢ompliance leve] due to non(,nmphance .
with this subpart.

" (2} Timing of deficit maixe— up—{i}

- Justifiable deficits. (A) A facilily-

assisted under Title VI of the Act may.
make up'a-justifiable deficit at any time
during its period of obligation or in the
year {or years, if necessary]) immediately
following ite period of obligation, -

(B] A fauhty assisted under Title XV]
of the Act is not required to- make up a
justifiable deficit.

(ii) Nancompliance deficits, [A] A
facility must begin to.make up a
noncempliance deficit in the fiscal year

- following the finding of noncomp]lance :

by the Secretary.

(B) A facility which clalmed fmancml .

inability under § 124.508(a)(2){iii} and is
~ found by the Secretary, pursuant-to
§ 124.511(c), to have been financially .
able to prov:de uncompensated services
in the year in which the deficit was.
incurred shall begin to make up the
deficit beginning in the fiscal year -
‘following the Secretary's finding.

(C) A facility required to make up a
noncompliance deficit but which is
determined by the Secretary, pursuant '

_to.§ 124.511(c}, to be financially unable
to do so'in the year following the
Secretary's finding of noncompliance

-ghall make up the deficit in-accordance.” .

wilh a schedule set by the Secretary.

(3) Deficit moke-up amount. (i) The
ampunt of a deficit in any fiscal year is
the difference between the facility's
annial compliance level for that year -
and the amount of uncompensated
services provided in that year.

(ii) The amount of a jusfifiable deficit
must be ad,usted by a percentage equal

“to the percentage change in the CPI

between the CPI available in the fiscal
year in which the deficit was incurred.

-and the CPI available in the fiscal year
- in which it was made-up.

(iii) An amount equal to the result of
dividing the amount of any - :
noncompliance deficit for & ftscal year
by the number of years of obligation

. remaining and adjusting it by a

percentage equal to the percentage
change in the CP] between the CPI-

- available in the fiscal year in-which the

deficit was incurred and the CPI-
available in the fiscal year in which ‘it
.was made up shall be added to a

. facility's annual compliance level for

each fiscal year following the fiscal year

.. of the finding of noncompliance.

(4) Affirmative action plan far
preciuding future deficits. Except where
a facility reports to the Secretary in

accordance with § 124.508(a)(2)(iii}) that .

it was financially unable to provide :
uncompensated services at the annual
compliance level, a facility that fails to

- meet its annual compllance level in any
. fispal year shall, in the following year, .

develop and implement-a plan of action.

“that can reasonably be expected to

enable the facility to meet its annual
compliance level, Such actions may .
include special notice to the community
through newspaper, radio, and
television, or expansio'n of service to .
Category B persons. The Secretary may
require changes to the plan. ' Where a

facility fails to comply with this section, -
the Secretary may require it to make.up -

the deficit-in the fiscal year following

. the year in which it was requlred to

institute the plan, - ..
{c) Excesses. [1) Except for facilities

" certified under § 124.513, § 124.514, or
§ 124,515, if a facility provides in a fiscal

year uncompensated services in an
amount exceeding its annual compliance

- level, it may apply the amount of excess
o reduce its annual compliance Jevel in .

any subsequent fiscal year. The facility -
may use any excess amount to reduce
its annual compliance level only if the
services in excess of the annual

- compliance lével are provided in _

accordance with the requlrements of
this subpart.

- (2) Caleulation and ad}ustment of
excess. (1) The amount of an excess in .
‘uncpmpensated gervices in any fiscal
year is the difference between the
amount of 'uncomp'ensa_ted services the
facility provided-in that year and the
facility's annual compllance level for
that year.

(ii) The amount'of any excess
compliance applied to reduce a facility’s

" annual compliance l&vel must be

adjusted by a percentage equal to the

" percentage change in the CPI between

the CPI available in the flscal yedr in.
which the facility pro\rlded the excess,

-and'the.CPI available in the fiscal year.

in which the facility applies the excess
1o reduce its annual compliance level or
satisfy its remaining obligation..

(3) Except as provided in S
subparagraph (1) of this paragraph, a
facility assisted under Title VI-may in
wny fiscal year apply the amount of

- excess credited under this paragraph to -

satisfy the remainder of its obhgatlon to
provide uncompensated services. A
facility's remaining obligation i is ~
determined as follows:

(i) Where the annual compliance level
ini sich fiscal year is eslablishied under

-paragraph (a)(2) of this section, the

remaining obligation is:
{A) For grant assistance, 10 percent of

. each grant under obligation, muliiplied

by the number of years remaining in its
period of obligation, adjusted as " *
provided for in paragraph {a}(2) of this
section, plus any deficits réquired to be.

made up and less any unused excesses

acorued in prior years; and -
{B) For loan assistance, the faclllty 5
annual compliance Jevel multlphed by
the number-of years remaining in the
scheduled life of the loan; plus the sum
of 10 percent of each yearly cumulative
total of additional interest subsidy or
other payments [whlch the Secretary

will have made in connection with the

guaranteed loan _or a direct loan which
has been sold} in each subsequent year
femaining in the scheduled life of the

- loan, plus any deficits required to be

made up, and less any unused excesses

7 accrued in pl‘lOl‘ yedrs, or

{ii) Where the annual comphance

" level in such fiscal year is estiblished

under paragraph (a)(1) of this section,’
the remaining obligatiop is thé average

of the facility's-annual compliance leve!s'

in the previous three years,’ mult:phed

by the number of years remaining in its

period of obllgahon. plus any deficits
required to'be made up under this -

section, and less any unused exceases _

aeerued in prior years. :

§ 124.504 Notice of nvallabllity oi :
uncompensated services, -

(a) Published nouce A-facility ahall
publish in a newspaper of géneral
circulation in its area notice of its .
uncompensated services: obligation

‘before the beginning of its fiscal year..

The notice shall include: )

{1) The plan of allocation the facility -
proposes to- -adopt:

(2} ‘The amount of uncompensated

“ services the facility intends to make .

available in the fiscal year or a

- statement that the facility will prc\nde '

uncompenaated services to all perSons
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_unable to pay who requesl .
uncompensated services;

(3) An explanation, if the amount of
uncempensated serviced lhe facility .
intends 10 make available in a fiscal
year is less than the.apnual comphance
level. If a facility has satisfied its
remaining uncompensa{ed services
obligation gince the last published
notice under this paragraph, or will
satisfy the remaining obligation during
the fiscal year, the explanation must
-include this information: and

{4) A stafement inviting inferested
parties to comment o the allocation
pian ]

" (b} Posted notice. (1} The facility shall
post notices, which the Secretary
supplies it Englrsh and Spanish, in
appropriafe areas in the facility,
including buf not Kmited to the

-admissionis areas, the business effice,
and the eme:-'gency room. )

(2) If ini the service area of the facitity
the "usual language of households™ of

" ten percent or more of the population
according (o the most recent figuses
published by the Bureau of the Census is
other than English or Spanish, the
facility ghall translale the notice into
that language and post the tfranslated
notice on signs substantiaily similar in
size and legibility fo and posted with -

those supplied under paragraph {b){1) of .

this section.

(3) The facility shall make reaqonabfe
efforts fo communicate the contents of
the posted nofice to persons who it has
reason to believe cannot read the notice.

{cY.Individual wrilten notice. {1) In
any period duririg a fiscal year in which
uncompensated services are available in
the facility, the facility shall provide
individual written notice of the
availability of uncompensated services
to each person who seeks services in the
facility on behalf of himself or another,
The individual written notice must:

{i) State that the facility is required by
law to provide a reasonable amount of
care without or below charge to people
who cannot afford care;

{ii) Set forth the criteria the facility -
uses for determining eligibility for
uncompensated services {in accordance-
with the financial eligibility criteria and
the allocation plan);

{iii} State the location in the facility
where anyone seeking uncompensated
services may request them; and )

{iv) State that the facility will make a
written determination of whether the
petson will receive uncompensated
services, and the date by or period
within which the determmdtlon will be
made.

(2) The [acility shall proude the
individual written notice befere .
providing sepvices, except where the

emergency nature of the services .
provided makes prior notice impractical,
If this exeeption applies, the facility
shall provide the individual written ‘
notice to the next of kin or to the patient
ag soon as praciical, but nol latér.than
when first presenting a bill for services.
{3} The facility shall make reasonable

. efforts to communicate the contents of

the individual writteh notice to persens
who it has reason {o believe cannot read
the notice.

§124.505 Eligibility criteria.

(a) A person unable to pay for heerilh
services is a person who—

(1) Is not covered, or receives services
not covered, under 2 third-party insurer
or govemmenla! program; except where
the personi is ot covered becauss the
fac:hty fails to partieipate in a program
in-which: it is reqmred to parlwrpdle by

. § 124.603(c};

(2)-Falls into one of the followmg
calegories:

(i) Category A—A person whose
annual individual or family ineome, as
applicable, is not greater than the
current poverty line issued by the

Secretary pursuant to 42 11.5.C. 9902 that -

applies to the individual or family, The’
facility shall provide uncompensated
services o persons in Category A
without charge. .

(ii} Cotegory B—A person whose:
annual individual or family income, as
applicable, is greater than but not more
than twice the poverty line issued by the

" Secretary pursuant to 42 U.S.C. 9902 that

applies to the individual or family. If
persons in Category B are included in
the allocation plan, the- famllty shall
provide uncompensated services to
these persons without charge, or in

. accordance with a schedule of charges

as specified in the allocation plan; and

- [3) Requests services within the
famhly s allocation plan in effect at the
time of the request.

{b} For purposes of determining
el'igiblhty for uncompensated services,
revisions of the poverty line are
effective 60 ddys from the date of their
publication in the Federal Register.

{c}.A person is eligible for
uncompensated services if thé person's
individual or family annua! income, as
applicable, is at or below the leve)
established under paragraph (a}{2) when
calculated by cither of the following
methods: .

(1) Multiplying by four the person’s or
family’s income, as applicable, for the
three months prpce&ing the request for
uncompensaied servmes. .

(2} Using the person's or famlly g
income, as applicable, for the twelve
months preceding the reguest for
uneompensated services.

§ 124 506 Allocation of servlces.plan ’
requirement.

(a}1} A fac:l‘i!y shall provide itg
uncompensated s¥vices in atcordanee
with a plan that sefs oit the meff}od by
which the facility will dlslnbu(e HEN
uncompénsaivd dervices am’ong pel‘aons
unable to pay. The plan n‘msl

(i) State the type of ¢ semcos that wall
be made available:

{ii] Specify the method, lfany. for .
distributing those services in dnfferen(
periods of the year;

-(iii} State whether Category B persens

‘will be provided uncempensated
services. and if so, whether the services
will be available withouf chdrge orala
reduced charge;

(iv} I services will be made avallab}e
to Calegory B persons at a reduced .
charge, specify the method used for
reducing charges, and provide that this
method is applicable to all. persons tn
Category B: and

(v]) Provide that the faclhty pmwdes
uncompensated services toall persons
eligible under the plan who. request
uncompensated services.

(2) A facility must adopt an al}acatmn
plan that meets thé requirements of
paragraph {a} by publishing the plarin a
newspaper of general circulation in its
area. The plan may take effect rio rarlicr
than 60 days following fhe date of -
publication. _

{b){1) If in any fiscal year a facility
fails to adopt and publish a’plan in
accordance with paragraph {a), it shall’
provide uncompensated services in
accordance with the last plan it
published in a newspaper of general
circulation in its area.

{2) If no pi.m was previousiy

published in accordance with paragraph

(a)(2), the facility must provide
uncompensated services withdut charge
to all applicants in Category A and -
Category B'who request serviee in the, -
facility. This requirement applies until
the facility eeases lo provide
uncompensated services under § 124.508
or until arr allocation plan published in °

accordance with paragraph {a}f2) of this

section becomes effective,
fc} A facility may revise its aliopation

) plan during the fiscal year by publishing

the revised plan in a newspaper of

. general circulation in the area it serves.

A revised plan may take effect no
earlier than 60 days following the date
of publication.

.§124.507 Written deiermlnaiions uf

etigibiiity.

(d} Determmahons of elrglblllty must
be in writing, be made in aciordarice .
with this section, and'a copy-of the
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determlnahon must be provided to' the
app]lcanl promptly.” .

(b) Content of defermmahons—-—{l]
Favoroble determinations. A *

" determination that an apphcant ls
_ehgtble must indicate:

(4) That the fac:hty will provide-
uncompensated services at no charge or
‘alt a specified charge less than the

- allowable credit for the services:

(i) The date on whlch services were
requested; .

{iii) The date on whlch the -
defermination was made;

{iv) The applicant's individual or’

famtly mcome. as applicable, and famrly

.size; and

.{v) The date on which services were
or will be first provided to the applicant.

" (2) Conditional determinations. (i)-As -

a condition to providing uncompensated
services, a facility may:

{A) Require the apphcant to furnish
any information thatis reasonably -

necessary to substantiate.eligibility; and .

{B} Require the applican to apply for
any benefits under third party insurer or
governmental progranis to which he/she’

~_ is or could be entttled upon proper:

application..

(ii) A conditional determlnatlon must:

(A) Comply with paragraph (b){1) of
this sectlon; and.

-(B) State the condition{s} under which.
the applicant will be found eligible.

(iit) When a facility defermines that : :
the candition(s) upon which a

conditional determination was.made has -
been met, or will not be met, it'shall - -

make a favorable determination or. -
“denial on the request, as appropnate, in
accordance with this section.

(3) Denials. A facility must prov:de to.
each applicant denied the '
uncompensated services requested, in

"+ whole or In part, a dated statement of

the reasons for the denial,

(c) T:mmg af determinations—(1)
Preservice determinations. (i) Facilities
other than nursing homes shall make'a
determination of eligibility within two
. working days followmg a request for
untompensated services which is made
before receipt of outpatieni services or;
before discharge for inpatient services:

(ii) Nursing homes #hall make a
determination of eligibility within ten’
working days, but no later than:two
working days following the date of
admission, following a request for
uncomperisated services made prior to
‘admission. =~ -

(2) Pastservice determinations. Al
. facilities shall make & determination of
eligibility not later than the end-of the *

first full billing cycle followtng a request‘

for uncompensated services whtch s ¢
) made aflervr,ecespl of outpatient. |
services, discharge for inpatient

* services, of admission for nursing home_

SEI'\HCES

§ 124. 508 Cessatlon ol uncompensated
services, ’

(a) Foc}]lt;es not cert:f:ed under ‘
§ 124513, 124.514, or § 124.515. Where a’
facility, other than a facility certified *
under § 124. 513, § 124.514, or § 124.515,

" has maintained the records required by
. §124.510({a) and determines based..
. thereon that it has met its annual

compliance tevel for the fiscal year or
the appropnate level for the pericd.
specified in its allocation plan, it may,
for the remainder of that year-or period:

(1) Cease provtdmg uncompensated
services;

(2) Cease pmv1d1ng 1ndw1dual not:ces )
“‘in accordance with §124.504{c);

(3] Remove the posted notices:
required by § 124.504(b); and

(4) Post an additional notice stating .
that it has satisfied its obligation for the
fiscal year or appropriate period and -
when additional uncompensated .
services will be available. . .

(b} Facilities certified under § 124.514.
.Where a facility certified under.

" §124.514 has maintained the records '

required by § 124.510(c) and determ]nes
‘based thereon that it has met its

compliance level, under § 124.514(d}, for' '
the.fiscal year, it may, for the remamder_

of the fiscal year:

[1] Cease prov1dmg uncompensated
services; and :
(2} Discontinue prowdmg notice
pursuant to § 124.514(b)(2).

§ 124.509 - Reporting requirements. -

{a) Facilities not certified under
§ 124.513, § 124.514, ar § 124.515—(1)

Timing of reports. (i} A facility shall
submit to the Sécretary a report to assist

.. the Secrelary in determining comphance

with this subpart once every three fiscat
years, on a schedule to be prescmbed by
the Secretary..

(i} A facility shall submit tbe requlred
report more frequently than orice every
three years under the following
circumstances: ) ’

(A) If the facility determines.that in -
the preceding fiscal year it did not

. provide uncompensated services at the
annual compllance level it shall submit -
" areport.

(B} If the Secretary detelmmes. and
notlftes the facility in writing that a
‘report i3 needed for proper
administration of the program, the
facility shall submit a report within 90
days after receiving notice from the’
Secretary, or within 90 days after the
close of the fisgal year. whlchever is~
later.

(iti) Excepl as Spectfled in paragraph .
(4){1)(ii)(B} of this section, the reports

reqmred by th!E aectlon shall be

- submitted within 90 days after the close -
- of the fiscal year, unless a longer period

is approved by the Secretary for good
catse..: -

12y Contenr of repart The report mus‘

‘include the following inférmation.in a’

form préscribed by the Secretary;

(i) Information that the Secretary
prescribes to permit a determination of
whether a facility has met the annual
compliance level for the fiscal years
covered by the report;

(ii} The date on which the notice-’
required by § 124 504[3] was pubhshed
and the name of the newspaper that .
printed the nohce.

(i) ifthe amount of uncompensated

- services provided by the facility in the

preceding fiscal year was lower than the
annual compliance level, an explanation,
of why the facility did not meet the ..
required level. If the facility claims that
it failed to meet the required compliance
level because it was financially unable.
to do 8o, it shall explain and- provide
documentatlon prescribed by the-
Secretary; .

{iv) If the fac111ty is requlred to submil
an afflrmatwe actton plan. a copy of the
plan.

(v) Olher mformatlon that the

_Secretary-prescribes.

(3) Institution.of suit. Not later than 10'
days after being served with a summons
or complaint the facility shall notify the
HHS Regional Health Adrhinistrator!
for the Region in which it is located of -
any legal action brought against it~
alleging that it has failed to comply with
the requirements of this subpart.’

(b) Facilities cértified under § 124.513.

A facility certified under § 124.513 ghall

. comply with paragraph (a}(3) of this

section and shall submit within 9¢ days’
after the close of its fiscal year, as
appropnato

{1) A certification, signed by the
responsible official of the fadility, that
there has been no material change in the
factors upon whlch the certihcatlon was
based; or

(2) A certification, signed by the
responsible official of the facility and
supported by approprlate -
documentation, that there has beena’
material change in the factors upon -
which the certification was based. .

{c) Favilities certified under §124, 514.
A f[acility certified under § 124.514 shall -
comply. with paragraph (a)(3) of this
section and shall submit, within 90 days .

" after:the close of its fiscal year, as
' appropnate‘

t The addresées of the HHS Regaonal Ofliu:s are
set out in 46 CFR.5.31. - -
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(1)) A certlf’cation, slgned by the
responsible official of the facility, that
there has been no material change in the

factors upon which the certlflcatlon wasg’

based; pr : -
A cerhficdnon, mgned by thﬂ :

~ responsible official of the facility and
supporied by appropriate -
documentation, that there has been a

. material change in the factors-upon

" which the certification was based; and -
{2) A certification, signed by the ~
responsible-official of the facility,. of the

amount of uncompensated services
provided in the previous fiscal year.

{d} Facilities certified under § 124.515,
A facility certified undsr § 124,515 shall
submit such reports a% are required by
.the terms of its giant under section 329
or 330 or by its agreement under section
334 of the Act, as applicable, at such. .
intervals as the Secre!ary may require.

$ 124510 ' Record maintenance.
requirements.

“(a} Facilities not cert;f;ed under
§ 124.513, § 124.514, or § 124.515. (1) A -

- facility shall maintain, make available
for public inspection consistent with -
personal privacy, and provide-to.the
Secretary on request, any records
necessary fo document its cqmphance

with the reguirements of this subpart in

any fiscal year, including:

(1) Any documents from which the
information required to be reported
under § 124. 509%{a} was obfained;

(i) Accounts which clearly segregate

-+ uncompensated services-from other

- accounts; and-
{iii) Copies of written determm&hons
. of eligibility under § 124.507,
~ [2) A Facility shall retain the records:
maintained pursuant o paragraph (a)(1}
for thrée years after submission of the

report required by § 124,509{111(1}, éxcep!

where a honger period is required by the
Secretary, or until 180 days following
the close of the Secretary's assessment
mvestigahon under § 124, 511(h),
‘whithever is less.

(3} A [acility shall, w1thm 60 days of
the end of each fiscal: year, deterimine
the amount of uncompensated services

7it pravided in that fiscal year. -
Documents that support the facility’s
determination shall be made available
to the public on request. If 4 report is pr
will be filed under § 124.509{a)(1), a
facility may respond to-a request by’
providing a copy of the report to the
requester. °

(b) Facilities certified under § 124. 513
or § 124.514."A facility dertified under’
$'124.513 or § 124:514 shall’ mdintain,
make available for' public’ mspecﬂun
consistent with persorial privacy, and”
provide to the Secretary on request, any
records r‘ecessary lo documﬁnt its

compliance with the dpphcdble
requirements of this subpart in any -
fiscal year, including those.documents
submitted to the Secretary urider
§124. 513(c) or § 124, 514(c). A fac:hty
shall maintain these récords for three ,
years, except where 4 Jonger permd ia
required as a result of an investigation

* by the Secretary,-In such cases, records”
" must be kept until 180 days following

the close of the Secretary’s. assessment

" investigation under §.124.511{b).

{Approved by the Office of Managemenf and

Budget under OMB contro}f number- 0515-0103
-with respect’ ta §124.513.}

(c} Facilities certified under § 124.515.
A facility certified under § 124.515 shall
maintain the records required by its
grant under section 329 ar section 330 or
its agreement under séction 334 of the
Act, as applicable, for such period. of -
time ag the grant agreement may

. require.

§ 124.511.

{a) Comp!amts A complami that a
factllty is ouf of compliance with the
requirements of this subpart'may be

*“filed with the Becre(ary by any person,

-{1) A complaint is considered lo be
filed with the Secreiary on'the date the
following information is received in the
Office of the HHS Regional Heatth
Administrator for the Region in which
the fdcility is located:

(i) The name and address ol' the -

~ person making the complaint,or on

whose behalf the complaint is made;

(ii) The name and locahon cf ther
facility; .
(iii) The date or approxzmate date on
which the event occurred; and .
{iv) A statement of what actions the
complainant considers to violate the

requirements of this subpart.

{2) The Secretary promptly provndes a -
‘copy of the complaint to the famhty

named in the complaim.
(3} When the Seeretary mveshgates a

facility. the facility, including a facility =~

certified under § 124.513, § 124.514, or
§.124.515, shall provide to the Secretary

on request any documents, records and- -

other information concerning its
operation that rélate to the requirements

- of this subpart. A'fdcll;ty will be

presumed to be out of compliance with
its assurance unless it supplies i
documentation sufficient to show

'compliance with the applicsble

provisions of this subpart. .
{4) Section 1627 of the Aet pro\{ides
that if the Secretary dimisses a -

complaint.or the. Attorriey Gengral has

not brought an action fof comp[ianee '
within six months from the date ont -

which the complaint is flqd __Qhe person

Investigation and determlnatfon .
' ol compliance,

filing it may brmg a pnvate achon fo
effectuate compliance with the . -
assurance, [f the Secretary. determmes
that he fshe will be, .unable (o issue-a
decision on & complaint oF olhe:-'wme
take' appropriate aciion within_ the six -
month period, the Sec;rejary may, based
on priorities for the disposjtion of.
complaints that are established to
promote the most effective use of -

‘enforcement resources, or on the request

of the applicant, dismiss the complmnl
without a finding as to compliance’ prior
to the end of the six month period, bit

_no earlier than 45 day& afier the

complaint is filed.
b} Assessments. The Senretary
periodically investigates and assesses

[facilities to ascertain camplianee with-
.the reguirements of this subpart,’

incleding eertification of the amount of ‘_
uncompensated services provided in'a

“fiscal year or years, and provides. | .-

guidance and prescribes correclive
action lo correct honcompliatice. - -

- (1) Compliance after February 1, 1968,
(i) The Secretary may dertify that a -
facility has substantially complied with -

its assuranee for a fiscal year or years, .
and such certification shall establish’
that the facility prov:ded the amount of
uncompensated services certified for the
period covered by-the ceftification; ©
(i} A certification of substantial "
compliance shall'be based on the
amount properly claimed by the facility
pursuant to § 124.509(a), utilizing
procedures determined by the Secretary
to be sufficient to establish that the. .

facility has substantially complied with

its assurance for the period covered by
the certification. The. procedures will
include examination of individual .
account data to the extent deemed -
necessary by the Secretary.

{iii} A certification of substamlaf
compliance will be made where fhe .

‘Secretary determines that, for the peried .

covered by the certification, the facility -
provided uncompensated services to” .:
eligible persons who had equal -
opportunity to apply therefor. In. makmg )
this determination, the Secretary will”
consider, in descending order of
importance, whether—

(A) Cerrective action prescribed
pursuant to § 124, 512-{b} has been taken
by the facility:

(B} Any noncompliiance with the
requirements of this subpart may be

. remedied by corrective actlon under

§124512(b) - - :
(C) The facility had’ procedures"“ :
place that coniplied with the "

‘requirements of §§124.504(c], 124, 505[ j

124,507, 124.509, 124.510, 124, 513{b][é)

124. 514{b](2) and 124 515. as apphmb}e.
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and systemahcally correctly followed
such procedures. -
(2) Compliance prior to February 1,

1988, The Secretary will determine tlle .
-amount of creditable services provided.

prlor to the effective date of these rules
. using the compliance standards

applicable ander the rules as -

promulgated on May 18, 1979, based oni -

procedures determined by the Secretary
to be sufficient to establish that the
facility provided such amounts of -
uncompensgated services in the pemod{s]
being assessed.
(c) Determmatwns of fmanc::al
inability, In determining whether a -
"facility was or is financially able to
meet its annual compliance level, the.
Secretary will consider any comments
submitted by interested parties. In
making this determination, the Secretary
w11] consider factors.such as;
. {1) The ratio of revenues to expenses;
(2} The occupancy rate; .
(3] The ratio of current assets to -
" cuirent liabilities;- .
(4} The average ‘cost per patlenl day.
"{5)The number ‘of days of operating
-expenses in accounts payable;’ .
{6) The number of days of revenues in,
accounts receivable;
[7] The sinking fund [or deprecmtlon
fund} balance; ..
(8) The debt coverage ratxo. and
'(9)-The availability of restricted or
unrestricted funds (such as an -
endowment) available for charitable’
use. : C

§124.512 Enforcement. C
(a) H the Secretary finds, based on- -
his/her investigation under § 124.511, ~ -
" that a facility did not-comply with the
requirements of this subpart, the *

Secretary may take any action

authorized by law to secure compliance, '

including but not limited to, voluntary.’ .

- agreémeny or a request to.the Attorney. '
General to bring an action against the
facility for specific performance.

(b} A facility, including a facility -
certified under § 124,513 or § 124.514, .

" that has denied uncompensated services
to any person because it failed to
comply with the requiremenita of this -
subpart will not be in compliance with’
its assurance until it takes' whatever -
steps-are ‘necessary to remedy fu]ly the

' noncompliance, inchuding:

{1] Provision of uncompensated -
gervices to eppllcants lmproperly
denied; .

{2} Repayment of amounts 1mproperly
.collected from persons ellglble to "

- receive uncompensated services; and.

(3) Other corrective. ecuons prescrlbed

- by the Secretary.

(¢} The Secretary may disallow. all of
the uncompensated services claimed i in’

a fiscal year where the Secrétary finds
that the facility was in substantial
noncompliance with its assurance .
because it failed to: =

(1)Have a system for providing not:ce
to eligible persons s required by .
§124504(c), § 124.513(bJ{2) of
§ 124.514{b){2), as applicable;

(2) Comply with the applicable
réporting requirements of § 124.500;

(3) Have a system for melntalmng
records of uncompensated services

“provided in accordﬂnce with § 124 516;

or
(4) Take corrective action prescrlbed

."_-pursuant to paragraph {b} of this section.

(d} In the absence of a finding of
substantial compllence or substantial

_‘noncompllance in a fiscal year, the
\ Secretary ‘may disallow uncompensated

services claimed by a facility in that -
fiscal year to the extent that the -

- Becretary finds that such sérvices are

not documentéd'ae unicompensated..
services under § 124.510 or are subject

to disallowance under § 124.513(d) or
_§124.514(d), as apphcable

§ 124513 Publlc feclllly compliance
alternative. '

(a) Effect of cert}ﬁcatlon. The. -
Secritary may cert1fy a facility which
meets the requirements of paragraphe
(b} and (c) of this section as a “public

facnllty" A facility which is so certified
‘{6 not required to comply with this

subpart except as otherwme herem
provided. . ‘
(b) Cm‘ena for qualification, A publlc
facility may qualify for cettification
under this section if all of the following
criteria are met:
{1} It is a facility which is owned and

" . operated by a unit of State orlocal

government or a quasi-public
corporation as defined at 42 CFR
124, 2{m},

(2) It provides health services without

- charge or at a substantially reduced rate -

to persons who are determinhed by the
facility to qualify therefor under a ,
program of discounted health services,

" A "program of discounted health

services” must provide for finaricial and -
other objective eligibility criteria and

- procedures,” mcludmg notice prior to

nonemergencyservice, that assure .

- effective opportunity for all persons to

apply for and obtain & determination of

“eligibility for such services, including a -

determination prior to service where

requested; provided that, such criteria .

and procedures are not reqmred where
the facility makes all services available
to all persens at no or nominal charge.

(3)(1) It recelved for the three most - -

recent fiscal years, ‘at least.10 peicent.of :-
its total operatmg revenue (net patient -

.revenue,plns other operating revenue, -,

" exclusive of any amounts received, or if. -

nnl veceived, claimed, as reimbursement
under Tllles XVIIiand XIX of the Social
Security Acf) from State and loca! tax

_appropriations of oiher State and'local
_government revenues, or from a quasi- .
" publi¢.corporation as defined at 42 CFR -

124.2(m}, to cover operatmg deficits
attributable to the provision of
discounted services: or :

(i) If prov;ded ineach of the three
most recent fiscal years, uncompensated
services undeT this subpart or under
programs described by the

.documentation provided under - ‘

§ 124.513(c)(2) in an’ ‘amount not less
than twice the annual compliance’ level
computed under § 124.503{a}. -

(6] Procedures for certification. To be
certified under this section, a facility
must submit fo the Secretary, in addition
to other materials that the Secretary
may from time to time require, coples of
the following: .

-(1) Audited f;nancnal statements or
official State or local governmenl
documents (such as.annual reports or
budget doguments), for the three most

" recent fiscal years, sufficient to show

that the facility meets the criteria’in
paragraph (b)(3)(i) or {i).

(2) A complete description of its
program(s) of discounted health
services, including charging and

collection policies of the facility, and
eligibility criteria and notice and

" _determination procedures used under its

program(s) of discounted services,

(Approved by the Office of Menagemenl and
Budget under OMB control number 0915—
01033 '

(d) Penad of effectiveness. (1) A
cert:hcat:on’by the Secretary under this

.section remains in effect until

withdrawn, The Secretary may disallow
credit under this subpart when the . i
Setretary determines that there has-

~ been a material change in any factor

upon which certification was based or

‘substantial noncompliance with this

" gubpart, The Secretary may withdraw
certification where the change or
noncompliance has not been adequately:
remedied or-otherwise continues.

(2) Deficits—{i) Title VI-assisted
facilities with assessed deficits. Where.

. a facility assisted under Title VI of the

Act has been assessed as having a
deficit under §124.503(b) that has no} -
been made. up prior to certification - -

.under this section, the facility may make

up that deficit by either— .’
(A) Demonstrating o the’ Secretary 8. .
satisfaction, that it met the requiremerits’

. of paragraph {b) of this section for each:
. year'in which a deficit was assessed; or
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(B) Providi'ng an additional peried of
servige under this sectldn on the basis of |

one {or portion of a) year of cerllf:eatlon )

for edch jear {or portion of a year) u
deficit assessed, The period of ‘
obligation applicable to the facility
under § 124.501(b) shali ba extended
until the deficit is made up in
. accordance with the preceding semtence.
(i) Title VI-assisted facilities which
have not been assessed, Where any -
period of compliarice under this subpart
of a facility assisted under Title VI of
the Act has not been assessed, the
facility will be presumed to have no. -
. allowable credit for such period. The
facility may either— _

(A) Make up such deficit in
accordance with paragraph (d)(2}(i} of
this section: or

" (B} Submit an mdependent cerhfled
audit, conducted in accordance with
procedures specified by the Secretary, of
the facility’s records maintained
pursuant to § 124.510. If the audit .
establishies to the Secretary's
satisfaction that no, or a lesser, deficit

_exists for the period in question, the
facility will receive credit for the period .
so justified; Any deficit which the
Secretary determines still remains must

- be made-yp-in actordance with

" paragraph [d}(2){i} of this section.

" (fil) Title X VF-assisted facilities. (A) A

facility assisted under Title XV1 of the

Act which has an assessed deficit which .

was not made up prior to certification’
under this section shall make up that
deficit in acecordance with pﬂragraph
(d)2)6)A) of this section. If it cannot
make the showing required by that
paragraph, it shall make np the deficit
when its certification under this section
is withdrawn.

(B) A facility assisted under Title XVl -

" -of the Act whose compliance with this-
subpart has not bzen completely
agsessed will be presumed to have no
allowable credit for the unassessed
period. The facility may make ip the

- deficit by—

(1) Following the procedure of
subparagraph {d}{2)(iii)(A) of this
section; or - . -

(2) Submitting an mdependent

certified audit, conducted jn accordance

with procedures specified by the
Secretary, of the facility's records .
maintainéed pursuant to §124.510: If the
audit establishes to the Secretary's
satisfaction that no, or a lesser, deficit
exists for the period in question, the
facility will receive credit for the period
" 80 justified. Any deficit which the
Secretary determines still remains must
he made up in accordance with
paragraph (d)(2)(iii}(A) of this section.

§ 124.514 -Compiiance alternative for
facilities with small’annual obligations. .

(a) Effect of certification, The - .
Secretary may certify a facility which -
meets the requirements. of paragrdphs ‘
{b} and {c) of this section as a Eacth!y‘, .
with a small armual obligation,” A
facility which is-so certified is not
required to comply with this subpart
except as otherwise herein provided.

(b) Criteria for qualiification. A facility
may qualify for.certification under this
section if all of the following criterta are
met:

(1)(i) Tlﬁe Vl assisted facilities, {A}
For the facility's fiscal year in which this
section becomes effective, the level,
computed under § 124.503(c) (3}, divided
by the number of years remaining in its -
period of obligation (including an
additional year or.portion of a year for
each year or portion of a year in which a
deficit was incurred and has not been

-made’ up), is not more than $10,000;

(B) For a subsequent fisca! year, the .
level computed under subparagraph (A)
of this paragraph, is al or less than

$10.000, adjusted by a percentage equal -

to-the percentage change in the CPI .
"available in the year in which this
section becomes-effective and the most
recent year for which a published index
is available.

(i) Title X VI-assisted faciiities, {A}
For the facility's fiscal year in which this

"section becomes effective, the level

under § 124.503(a), plus the amount of
any noncomphance deficits which have
not bean made up, is at or less than
$10,000. .

(B) Fora subeeq‘uent ﬁscal year, the
level, computed under subparagraph (A}

of this paragraph, is at or less than

$10,000; adjusted as provided in
paragraph (b) (i) (B] of this section. -

(2) It provides health services without
charge or at a substantially reduced rate
to persons who are determined by the
facility to qualify therefor under a
program of discounted health services.
A "program of discounted heaith
services' must provide for finansial and
other objective eligibility criteria and.

' procedures, including notice prior fo

nonemergency service, that assure
effective opportunity for all persons to
apply for and obtain a determination of
eligibility for such services, including a
determination prior to service where
requested; provided that, such criteria
and procedures are not required where

* the facility makes all services available

to all persons at no or nominal charge.
(c} Pracedures for certification. To be
certified under this section, a facility
must submit to the Secretary, in addition
to other materials that the Secretary
may from Hme to time require, a
complete description of its program(s) of

discounted health services, including
charging and collection poticies of the
facility, and eligibility criteria and
notice and determination precedures
used under-its program(s] of discounted:

_ services.

(d) Perivd of e}fect} veness. A .
certification by the Secretary under Ihls
section remains in effect until
withdrawn. Duiring the period in which ~

such cettification is in effect, the facility
must provide uncompensated services in .

an amount not Jess than the level
applicable under paragraph (b}{1) of th:s

- section for each fiscal year. The

Secretary may disallow credit under this
subparf when the Secretary determines.
that there has been a material change-in
any factor upon which certification wads:
based or substantial roncompliance
with this subpart, The Secretary may
withdraw certification where th# change
or noncomplidnce cannot be.or has not
been adequately remedied or .
noncompliance otherwise continues.

(e) Deficits. (1} Where the campliance
level of a farility assisted ander Title VI
of the Act is computed under paragraph
(b){1)(i)(A) of this section as including.
additional year(s} or a portion of a year,
the facility's period of obligation under
thig subpart shall be extended by such -
additional period, until certification ta
withdrawn,

(2) Where a fac:hty has been assessed
as having a deficit under § 124.503(b}

- that has not been made up prior to

withdrawal of certification under this

- -section or fails to provide services as

required by paragraph (d) of this ‘
section, the facility must.make up the -

- deficit in accordance with § 124.503(b} .

followmg withdrawal of certification. -

§124.515 Compliance alternative for
community health centers, migrant health
centers and certain Mational Heaith Service’
Corps sites,

(a) Period af effectiveness. For each
fiscal year for which a facility that
receives a grant to operate a community
health center under section 330 of the
Act or a migrant health center under
section 329 of the Act is in substantial
compliance with the terms and
conditiong of such grant relating to the
provision of services at a discount, the
facility shall be certified as having met
its annual compliance level in
accordance with the requirements of this
gubpart and shall not be required
otherwise to comply with the,
requirements of this subpart for that
fiscal year, This provision also applies
to any facility that has signed a
memorandum of agreement with the
Secretary under section 334 of the Act if
the services provided by the National
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Health Service Corps fofessional(s]
assigned pursuant to tﬂat agreement
constitute all of the medical services
provided by the facility.” :

(b} Deficits—{1) Title ViI-assisted

-facilities with assessed deficits. Where
a Facility assisted under Title VI of the
Act has been assessed as having a
deficit under § 124.503{b) that has not
been made up priar to certification
under this section, the facility may make
up that deficit by either—

(i} Demonstrating to the Secretary'’s
sahsfactmn that it met the requirements
of paragraph {a) of this section for each
year'in which a deficit was assessed; or

(ii} Previding an additional period of
service under this section on the basis of
one [or portion of a) year of certification
for each year {or portion of a year) of
deficit assessed. The period of |
obligation applicable to the facility
under § 124.501(b} shall be extended
until the deficit is made up in
accordance with the préceding sentence.

(2) Title VI-assisted facilities which
have not been assessed. Where any

period of compliance under this sibpart -

of a facility assisted under Title Vi of
the Act has fot been assessed, the
facility will be presumed to have no’
allowable credit for such period. The
facility may either— -

(i) Make up such deficit in accorddnce
with paragraph (b){1) of this section; or

(ii) Submit an mdependenl certified
audit, conducted in accordance with

procedures specified by the Secretary, of

the facilily’s records maintained

" pursuant to § 124.510. If the audit
establishes to the Secretary's
satisfaction that no, or a lesser, deficil
exists for the period in question, the
facility will receive credit for the period

" so justified. Any deficit which the -
- Secretary determines stil] remains must

be made up in accordance with -
paragraph (b)(1) of this section. .
(3) Title X VI-assisted facilities. (i) A
Facility assisted under Title XVI of the
Act which has an assessed deficit which
was not made up prior to certification -
under this section shall make up that

‘deficit in accordance with paragraph -

(b)(1)(i) of this section. If it cunnot make
the showing required by that paragraph,

- it shall make up the deficit when it is no

longer certified under this section.

(ii) A facility assisted under Title XVI
of the_Act whose compliance with this

subpart has not been complétely
assessed will be presumed to have no
allowable credit for the unassessed

- period. The facility may make up the
-deficit by—

{A] Following the procedure of
paragraph (b)(3){i) of this section; or
(B} Submitting an indepéndent

certified andit, conducted in-accordance -

with procedures specified by the
Secretary, of the facility’s records

. maintained pursuant o § 124.510. If the

audit establishes to the Secretary 8 -
satisfaction that no, or a lesser, deficit’

- exists for the penod in question, the

facility will receive credit for the period
so justified. Any deficit which the
Secretary determines still remains must

" .be made up in accordance with

paragraph (b)(3)(i) of this section.

§124.518 _Agreernenis wlth.State
agencies.

(a) Where the Secretary finds that it
will promote the purposes of this
subpart and the State agency is able and
willing to do so, the Secrelary may enter
intg an agreement w1th an agency of 4 -

State to assisl in administering this
subpart in the State. An agreement may
be terminated by the Secretary or the

".State agency on 60 days notice.

{(b) Under an agreement the State
agency will pro‘nde any assistance the
Secretary requests in any one or more of
the following areas. as set out in the
‘agreement:

(1) 1nve511gahon of compldmls
regarding noncompliance; _

{2) Monitoring comp]lance of fdcrlmes
with the requirements of this subpart;

(3} Review of reports submitted under
~§124,509, mt‘ludmg affirmative action
- plans;

{4} Making mmal decisions for the
Secretary with respect to compliarice,
sub;ect to appea] by any party to the
Secretary, or review by the Secretary on
the Secretary's initiative; and

(5} Appllcatlon of any sanctions
available to it under State law (such as

‘license revocation or termination of

State assistance) against facilities
determined to be out of compliance with:
the requirements of this subpart. '

{c) Nothing in this subparl precludes
any State from taking any action
authorized by State law. regarding the
provision of uncompensated services by
facilities in the Staté as long as the
action taken does not prevent the
Secretary from enforcing the
requirements of this subpart.

{FR Doc, 87—27316 Filed 12-2-8? B:45 dm]

{Editorial Note: This reprint incorporates
corrections published in the Fadetal Register

_of Monday, December 21. 1937]
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U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES FORM APPROVED,
PUBUC HEALTH SERVICE EXHIBIT 4 - OMB Na. 0915-0077
HEALTH RESQURCES AND SERVICES ADMINISTRATION Expires: 12131753

BUREAU OF HEALTH RESOURCES DEVELOPMENT

UNCOMPENSATED SERVICES ASSURANCE REPORT '

PART A: IDENTIFICATION DATA
1. FAGILITY NAME AND ADDRESS finchids Zip Cade} 2, FACILITY [DENTIFICATION NUMBER

3. TELEFHONE NUMBER {Incluge Area Code)

PART B: BASIC INFORMATION

4. FISCAL YEAR REPORTED 5, REASCNS FOR SUBMISSION (Chack A¥ That Apply)

EY BEGINKING ENDING (0 a. Defict

[ b. Defict—Financial inabillty (Attach Facility Audited Financial Statements)
O e Complation of Obligation

O d. Department Request (Cther Than Deficit)

O . Annual Report (Trust)

6. FACILITY STATUS .
] NO CHANGE IN STATUS
(CHECK APPROFRIATE BOX BELOW IF STATUS HAS CHANGED SINCE LAST AUDIT OR REPORT PROVIDED)

O a. Transfer of Ownership O b. Merged with
I
oML EVEAR O c. clased O d. converted to
OF CHANGE O e Management Contract (] 1. Leass Agreament
[ g. Other (Specify)

PART C: ANNUAL COMPLIANCE LEVEL

7. FISCAL YEAR OF #OST RECENT AUDITED FINANCIAL STATEMENT WHICH PROVIDES THE BASIS FOR -
ANSWERS TO LINES 8, 8, & 10 . FY-
8. TOTAL OPERATING EXPENSE
9. MEDICARE AEIMBURSEMENTS
10. MEDICAID REIMBURSEMENTS {
11. OPEAATING EXPENSE MINUS MEDIGARE AND MEDIGAID REIMBURSEMENTS {Line 8) — (Line 8 + Ltne 10)
12. 3% ANNUAL COMPLIANCE LEVEL (Llne 11 x 3%)
13. 10% ANNUAL COMPLIANCE LEVEL (Already Adjusted by CPY)
14. ANNUAL COMPLIANCE LEVEL (Lesser of Linas 12 or 13)
15. DEFICIT FROM PREVIOUS YEAR }
16. CPI INFLATION FACTOR
%
17, ADJUSTED DEFICIT FROM PREVIOUS YEAR (Line 15 x Lina 16)
18. PRORATED DEFICIT REQUIRED TO BE MADE UIP IN CURRENT YEAR
19, CPI INFLATION FACTOR
%
20. ADWUSTED PRORATED DERICIT {Line 18 x Line 18)
-21, TOTAL DEFICIT TO BE MADE. UP IN REPORTING YEAR (Line 17 + Line 20)
22, EXCESS FROM PREVIOUS YEAA
23, CPI INFLATION FACTCA
%%
24, ADJUSTED EXCESS {Line 22 x Line 23)
25, ADJUSTED ANNUAL COMPLIANCE LEVEL (Line 14 + Line 21) or (Lne 14 + Line 21) — {Line 24)
HRSA-710 {PAGE 1) -125- DATA ENTRY COPY
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PART D: ALLOWABLE CREDIT FACTOR
TO BE COMPLETED ONLY BY FACILITIES WHICH PARTICIPATE iN MEDICARE

, ALLOWABLE CREDIT FACTOR

PART E: UNCOMPENSATED SERVICES

AMOUNT OF UNCOMPENSATED SERVICES PROVIDED TO ELIGIBLE PATIENTS COMPUTED AT USUAL CHARGES

UNCOMPENSATED SERVICES PROVIDED AT ALLOWABLE CREDIT (Line 26 x Line 27)

DIFFERENGE BETWEEN COMPUIANCE LEVEL AND SERVICES PROVIDED
(Compars Line 25 with Line 28 and Enler the Differance)
a Deficit .............000ane Lan i tearesssasasnattsasiassatannrnearane [ Cereraaieaen

PART F: ADDITIONAL INFORMATION

ALLOCATION PLAN PUBLISHED IN NEWSPAPER
{Attach Copy of Published Natice)

O ves 2 no

3.

DETERMINATIONS OF ELIGIBILITY
a. Number of Requesis for Saervices at No Charge or Reduced Charge .......... e anan

b. Number of Requests Resulting in Denial ..........cc ivriveiinnnncvasnrerannrsnsrasinarasnnen

¢. Number of Etigibility Datarminations Resuiting in Provision of Uncompensated Sérvices ..............

POSTED NOTICE OF UNCOMPENSATED SERVICES (Admissiona/Business Officas and Emargency Room)

O ves O no

. INDIVIDUAL NOTICE IS PROVIDED TO EACH PATIENT {Attach Copy of Written Kotice Provided)

- {0 ves O No

. CERTIFICATION

I understand that all the information contained in this report is subject to public disclosure under the Freedom of Information
Act. T certify that, in answering all the applicable items, I have not omitted material information reasonably available to me.
I further certify that the information given is true and correct to the best of my knowledge, (A willfully false statement is

punishable by law [ 18 U.S5.C. Sec. 1001 } )

a PREPARER'S NAME b. PREPARER'S TITLE AND TELEPHONE NO. (lhouoe Axm Codi) | c. PREPARER'S SIGNATUAE DATE

d, NAME OF FACILITY ADMINISTRATOR o, FACILITY ADMINISTRATOR'S SIGNATURE DATE

HRSA-T10 {FAGE 2)
Rev. 1/91 -126-
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TNDEX

Affirmative action plan, ii, 36, 37, 43
Allocation plan, ii, v, 13-14, 18, 23
Allowable credit, ii, 10-11, 23-28
Annual certification,
" Public facilities, 69 _
Small annual obligation facilities, 98-99
Annual compliance level, ii, 3, 4, 7-10, 13-16, 22, 29, 31-34
Public facilities, 64, 67-69, 70, 78, 80, 85
Small annual obligation facilities, 91-94, 97, 99
Application, 17, 53
Assessment, ii, 3, 4, 40, 42-44
Public facilities, 71, 75-76
Basic Facility Report, ii, 5
Buy out, 31-34
Category A, ii, iv, 21
Category B, ii, iv, 15, 20, 28
Certification, annual, (See Annual certification)
Commumity service assurance, i
Complaint, ii, 41
Public facilities, 70
. Small annual obligation facilities, 99
Compliance alternatives,
Public facilities, 61-81
Community health & migrant health centers, NHSC sites, 83-88
Small annual obligation facilities, 89-102
Compliance level, (See Annual compliance level)
Conditional determination of eligibility, iii, 19, 20, 22, 4
Consumer Price Index, iii, iv, v, 7-10, 31-34, 35-36, 38, 57-60
Small annual obligation facilities, 91-94, 97
Creditability, 18, 23-28, 39-40
Public facilities, 75-76
Small annual obligation facilities, 101, 102
Deferment, 37, 38
Deficit, iii, iv, 1, 4, 5, 9, 35-38, 41
Public facilities, 61, €7, €8, 73
Community health & migrant health centers, NHSC sites, 87-88
Small annual obligation facilities, 89, 92-94, 97, 98
Denials, iii, 18-22, 29, 41, 44
Determination of eligibility, iii, 3, 4, 17-22, 23, 29, 39-44, 53
Public facilities, 63, 65, 77
Small annual obligation facilities, 91, 95
Early completion of obligation, 31-34
Effects of noncompliance, (See Noncompliance, effects of)
Excess, iii, iv, 1, 5, 9-10, 13, 29, 31-34,
Public facilities, 68
Small annual obligation facilities, 97
Exclusions, iii, 23-27
Facility, iii, 55-56
Facility Status Report, iii, 5
Family income, (See Income)
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Federal assistance, iii, 1, 5, 7, 8, 35
Public facilities, 61
Small annual obligation facilities, 89
Financial imability, 35, 36, 37, 38
Fiscal year, iii
Food stamps, 19
HHS, iv, 103
HRSA 710, v, 3, 4, 35-38, 41-43, 92, 124
Income, ii, iv, 1, 17-22, 23, 45-50, 53, 54
Public facilities, 63, 65, 79
Small annual obligation facilities, 91
Individual notice, iv, 3, 14, 15, 29, 35, 3940, 41-42, 43, 49, 50
Inflation factor, (See Consumer Price Index)
Interest subsidy, 8, 32, 33, 51
Investigations, 39-40, 42, 43-44
Public facilities, 70, 71, 75-76
Small annual obligation facilities, 99, 100, 101-102
Justifiable deficit, 35-38
lack of community need, 35
1og of accounts, 3, 16, 42, 44, 54
Material change,
Public facilities, 67, 69
Small annual obligation facilities, 98-99
Medicare deductibles and coinsurance, 23
Migrant health center, iv, 83-88
National health service corps site, iv, 83-88
Noncompliance deficit, 35-38
Noncompliance, effects of, iii, 4, 15, 35-43
Public facilities, 67, 70, 75-77
Community health & migrant health centers, NHSC sites, 85
Small annual obligation facilities, 90, 92, 93, 94, 98-101
Notices, (See Individual notice, Posted notice, and Published notice)
Opening date, 1, 5, 51,
- Publie facilities, 6l
Small annual obligation facilities, 89
Operating costs, iv, 'v, 1, 7, 9, 55-56
Small annual obligation facilities, 89
Period of obligation, 1, 5, 31, 33, 35, 37, 51
Public facilities, 61, 67, 68, 73
Community health & migrant health centers, NHSC sites, 87-88,
" Small annual obligation facilities, 89, 92, 93, 97, 98
Persons unable to pay, iv, 1, 13
' Public facilities, 61, 63
.Small annual obligation facilities, 89, 91
Postservice request, iv ‘
Posted notices, iv, 3, 15, 16, 29, 42
Poverty Inccmne Gu:Ldel:Lnes, ii, iwv, 1, 15, 17, 19-22, 23, 45-50, 53"
Preservice request, iv,
Public facility, v, 61-8l1 .
Published notice, v, 10, 13-14, 21, 34, 43, 45—48
Records, 4, 16, 29, 40, 41-42, 43-44
Public facilities, 70-71, 75, 76
Small annual obligation facilities, 99-100, 101-102
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Reports, v, 3, 4, 35-38, 41-43
Public facilities, 69-70
Small annual cbligation facilities, 92, 95, 98-99
Request, v, 17-22, 53, (See Postservice request and Preservice request)
Signs, (See Posted notices)
Sliding scale, 14, 15, 50
Small annual cbligation facility, v, 89-102
State agency, 104
Substantial compliance, v, 39-40
Public facilities, 75
Small annual obligation facilities, 101-102
Substantial noncompliance, v, 40
Public facilities, 76
Small annual obligation facilities, 102
Ten percent. method, v, 7-8, 31-33, 51, 57-60 .. _ .. .. _ S
Three percent method, v, 9, 33-34, 51, 55-56
Title vI, iii, 1, 5, 31, 35-37, 51
Public facilities, 61, 67, 73
Comrunity health & migrant health centers, NHSC sites, 87
Small annual obligation facilities, 89, 91, 92, 95, 97, 98
Title XvI, iii, 1, 5, 36, 37
Public facilities, 61, 67, 73
Commmity health & migrant health centers, NHSC sites, 88
Small annual obligation facilities, 89-91, 93-94, 95, 97
Triennial assessment, 43
Triennial report, (See HRSA 710)
Uncompensated Services Assurance Report, (See HRSA 710)
- Usual charges, (See Allowable credit)
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